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4 Iseeno ground for reducing the sentence of deatp Passeq ;
‘,:kbar Akbar Ali. . 1 agaimt
ate The result of what ave said above jg 3

Gl 14. d others v. The St that
Shabir . pe held that Fazal and olhe \ . ate does not ]alt myg
Shabi 7 1 correctly and that the prgsent appeal bein ?’dow
Ahmad, the a“;]tirety the sentence of death imposed by the lg d'Smisk“
Ingts © kbar Ali is confirmed. Carneq 1 :l

S. A.
Mahmood, J

A. R. Khan,
J

b B b}

Umar Draz
Ali

v.

Khurshid Ali
alzizir
Ahmad,
Muhammad
Yaqub Ali

an
Changez, JJ

‘life estate is governed by the provisions of paragraphs 46 and 46-

ALL.PAKISTAN LEOGAL LJLECISIUNS e

Judge on A
. S. A. MAHMOOD, J.—1I agree.
| KnAN, J.—I agree with the interpretation of c....
r ?’ RC and the confirmation of the death Sentes:g“’“ 1w
agz;inst Akbar Ali in this case and the sentence passed s szSed

Ditta.

A H. - Appeal dismisyo,

————

P L D 1960 (W. P.) Lahore 834

Before Shabir Ahmad, Muhammad Yaqub Ali and
A. R. Changez, JJ

UMAR DRAZ ALI—Petitioner
versus
KHURSHID ALI AND OTHERS—Respondents

Writ Petition No. 72/R of 1959, decided on 11th May
1960.

(@) Rehabilitation Resettlement Scheme (Punjab), Paras. 46 &
46-A— Refugee right-holders— Rules governing succession determining
entitlement to allotment of land in Pakistan—Genesis of paras,
[p. 836]4 et seq :

(b) Rehabilitation Resettlement Scheme (Punjab), Paras.46 &
46-A—Law of inheritance to estate of deceased refugee right-holder
who died before enforcement of West Punjab Personal Lav
(Shariat) Application Act (IX of 1948); or, where life-interest of
female terminated before enforcement of that Act— Determined by
paras. 46 and 46-A (as amended up to date), and not by custom of
pure Muslim Law.

Held, that the law of inheritance to the estate of a right-holder

who 'dicd before the enforcement of the Shariat Act and i_n case of
opening of succession to a right-holder on the termination of 8

of the Resettlement Scheme as amended up-to-date. [p. 841]8

At no time was it the intention of the Government, OF the
Rehablhtatlpp Commissioner, to apply the rule of customary lath
or the provisions of Shariat Act or pure Muslim law to such caSt;
ksl On the contrary, various amendments have been madi_“
paragraphs in question from time to time, as it suited the P i)

ey

Vo, -

gtf' rtel}z eG overnment, (o resettle and rehabilitate as large 3 !
8¢¢s as was possible under the circumstances. [p- 841iC

Heemaq, hers
dissented frgm,and others v. . Fazal Muhammad and 0!

The Shariat law as j o
\arig embodied in the aragraphs 13
made applicable to all cases of inhc;itsifné bgmpto mle
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le right-holders who had died
‘:?:r: the coming into force of th
e

allotment is a grant and no ref ugee has a ye i :
btai“:niL Ur}der the law the Gow{eynment has powerst%edm;%:;uég
ovisions as it deems fit to rehabiljtate refugees apg 1o apply such
rle of inheritance as it considers expedient for determining 1,
ruuch land may be allotted to the heirs of 5 deceased Tight-holder
?he argument that on the demise of the rightholder his hejrs.
whether under custom or Personal law, became vesteq With the
estate and, therefore, were entitled (g allotment of Property in
pakistan in their own right and pot

Or their life interestt i
¢ Shariat Act, [p. 840]gmlnated

0

as heirs hag no force,
[p. 840]E : :
The mutations sanctioned by the Rehabilitation or Revenuye
authorities in such cases do not Pertain to

the estates of deceased
right-holders abandoned by them 1n India but are simply a measure
for resettlement of refugees in Palg1§tan and no question of retros-
pective application of the Provisions of Paragraphs 46 and 46.A
arises in these cases. [p. 8401F

Asad Ali Rizvi for Petitioner,

K. B. Mushtaq Hussain for Respondents Nos. 1 and 2,
Zahir Abbas for Respondent No. 3,

Dates of hearing : 11th and 12th January and 215t March 1960,

JUDGMENT

YAQUB AL, J.—The questions of law referred to this Full
Bench are ;:—

(1) What under the West Pakistan Rehabilitation Settlement
cheme is to be taken as the law

of inheritance to the estate of a
deceased refugee right-holder where succession has opened on his
death, before the enforcement of the West {Punjab (Shariat)
Application Act of 1948, and

. (2) where succession opens on the termination of a life
Interest which had inte

rvened after the death of the last full

owner (refugee right-holder), the life interest terminating before
the enf;

P orcement. of the West Punjab (Shariat) Application Act
oI 1943, ;

2: Xt i unnecessary to set out the facts of each individual
%ase in which the ab

ove questions have been formulated, for after

:we have answered the reference they will have to be sent back to
the learned y udge in Chamber for decision on merits. Suffice it
fo 1Y that Partition ang consequent mass migration of Mug»llntls
o East Punjab and certain ad joining provinces of India c(;
of 1 gave rise o novel questions of law relating to }nhenta% s
those wio had left behind agricultural land or other 1mrgf::vabUt
Cither g, " SOME cases the rightholders had died in {n dla,b L
emeer 110 mutation relating to inheritance of their estateslgi‘a7 g
. red N revenue records by the 14th of August i Sente
h ]ered It had not been decided till then. In others, ki
orders hyg died Jong ago leaving no male descendants an s
ére in Possession of their estates for life on usual customary .

Pakisty

LAnorg §i5

Umar Draz.
Ali

v.
Khurshig Al

Shabir
Ahmaq,
Muhammag
Yaqup Aj;
and

Changez, JJ

Yaqub Ali, J
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ALL-PAKISTAN LEGAL DECISIONS =7
m among those who migrated to Pakj o, y.
in” their claim form® for allotment of land in ]li(;?ltao[;‘ some 1, Xi
in India and died, or their life estates ter What lhed Dy
ification of their claims and allotment of land imlpa‘edbyhid
e died pefore they could even submit ttr:e'he“ ‘hei&)" \
all these cases it was necessary go_deterr_nme who wﬂexr claj seof’ ;
= Iders, and it 1s obvious that the the hei; Iy
e estates were situated had ireven,Je a“slhqr
neither the means nor the necessity’fo:}dth? abge.
heritance. In the result, the names of tﬁCldi gs;lz;
rightholders appeared in the _column of owners in fhd tageg
records exchanged between India and Pakistan for ¢, € evey,,
resettlement operations. In the meantime, the Musli n:rymg %
Law (Shariat) Application Act (IX of 1948) (hereinafte Persop,
to as Shariat Act) came into force in West Punjab and a]{ Teferreg
rule of inheritance from custom to Muslim Law wmfmd the
modifications which it is unnecessary to set out for the pur certajy
these cases an this added to the “confusion” and ‘«COmp?5°§ of
about which our learned brother has complained in the Ofdee?[z;

reference.

3. It will be recalled that initially every member of a refy
family was allotted one Killa of agricultural land for tempwﬁ?
rehabilitation regardless of the extent of land abandoned by hi)
or his predecessor-in—interest in India, or whether he had left any
he first phase of resettlement was over, i

land or not. But when t
was decided to compensate those refugees who had abandoned! ',

agricultural land in India by allotting to them equal area of lan)
rmanent basis, and a resetls

with certain reservations, on quasi pe

ment scheme was formulated for this purpose under section 7 (|
of the Pakistan Rehabilitation Ordinance (XIX of 1948). Unds
the Scheme, claims were to be invited from refugee rightholders
and question arose what about those who had already died butin

the revenue records received from Jndia, instead of the names of
d in the column of owners.

their heirs, their own names appearc
The Shariat Act had come into force in the Province 0 Wesl
Punjab, but it is obvious that the provisions of this :
?pply to .properties abandoned by refugees or their predecessorS-lﬂ'
interest in India. Some rule of succession hac,
devised to determine the heirs of the deceased rightholders:
meet the situation, a high-level conference was held i
and as a result of its deliberations, following instruc
llflsued by the Government of West Punjab yide Menor
0. 3083-R(L), dated the 6th of June 1949 :—

“In continuation : i
of West Punjab Government Circt
ra
m?ﬁ:‘{,ﬂ No. 534-R(L), dated the 14th February 1945
Killed :iWe. decided that successors to the persons Who b
3 derts ﬁc“;lng the disturbances should not be comp f
The Setil]e of succession before their claims ¢a1 be COM.p ¢
Sl ement Officer should, on the other hanc, el
sl Cllar?r;ezzg ?sﬂtir taking a summary evidence. tzfet;f in?
i  the extent of thei h hould b€
in acc ; eir shares S
ordance with Shariat Law.” ”
y the Rcha

ThiS w
Commaii?"owefl by fresh instructions issued b ¢
ner vide Memorandum No. 8505-R(L)» dated th

tions W
andud

]ar tho'
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1, to the effect that as the carlier decis;

vqmblf;;gti cases of inheritance had cregteq hargo 28, t0 apply
ghariat ndson, whose father had died ip, the lifetime of his fagp
ofas;ade(:ided that}%ra'[t]dtions of a decef?sed refuge er,
it Wi ed to inheri .1 Property of their rand ; A
also be Sﬂ'ﬁw during the lifetime of hjs father (o the ?;:2;{ ég' h'}izr

thcr,s share. Eventually mstrucu_ons_ issued by various Rehabill'r
fat‘,}:f; authorities and both the Provincial ang Centra] &
tati

: orated in a Resettlement Scheme fra
were nlﬂ7°‘(’|r§) of the Pakistan Rehabilitation Ordinanced(x][l)tédg;
iﬁé‘)’ and first published in 1952, rovisions relating o :

of the deceased right-Holders were Jajg d
tanO‘Lich paragraph 46-A was added Jater on t
2 v{nheritance which opened on th
ggldl by females under custom,

own in_paragraph 46
. Y0 provide for cases
€ termination of -the life estate

. In 1953, attention was given to the cases of .
dgug?llel’s of a deceased refugee right-holder apqg it e
that they should be allowed to inherit ’the property of thejr grand-
fathers to the extent of their fathe:rs -
their -grandfather.  Again,

had died earlier. Ip this connection the Punjab Government issued
Memorandum No, 8932—R(L),

dated 3ist October 1953, which
may be reproduced in extenso :—

he provision in section 5 of the
retrospective operation is, there-
¢ not applicable to such cases. There is thus np legal
conflict » @S such, the cases of the type in question should be
decided jp accordance with the instructions embodied" in - the
uc%eme framed by “the Rehabilitation Commissioner (Land)
134§r,,s°°“°n7 (1) of the Pakistan Rehabilitation Ordinance,

o The duestio inheri ight-holders was
agaj n of inheritance to female right-ho
ag;]?%mq by the Provincial Government on the 15th ofJan;:-
Principje 04 @ Memorandum was jssued laying down that the
F’fovispe coNtained jp section 3 of the Shariat Act mcludmgrlrlcs
inleres(: s € applied to all cases of inheritance when tlgg tlhe
Rehab.l.of any existing rightholder terminates. In March 19M j the
fandy  ation Commissioner issued a further direction vide 10954

™ Np, 1323-54/2468-R(L), dated the 4th of March '
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ALL-PAKISTAN LEGAL DECISIONS

il t the grandsons of a predeceased day
Eé‘ﬁiﬂi?fd‘?ﬁ inhert the property of their grandfyhae Shoug
o8 thcir mother's share if’ she had died during the ]ifelimethe ¢

randfather. Tt will thus be scen that “in the lighy of o
ﬁifﬁculties which arose from time to time periodica] ameprac
were made in the Resettlement Scheme which wer, ot
to apply either pure Muslim law,dor the Shgnat Act or the rrn
custom to cases of succession of deceased rightholderg, e of

. In Heeman and others V. Fazal Muhamm,
a Difision Bench of this Court hqld that Shariat Lg \\‘/i and Othey,
be applied to a case where succession haq opened before the co "
into force of the Shariat Act and in coming to this conclujoy 6
learned Judges relied on what purported to be Paragraph 4 G?Athe
the Scheme as published in the Evacuee and Rehabilitatop of
by Qazi Mubammad Ashraf, 1957, Edition. It reads as fO]lowsa-T

“In accordance with section 5 of the Punjab Muslim
Law (Shariat) Act, 1948, the Act will not have retr
operation, i.e. before 1st April 1948. This being so it does Dot
cover the cases of succession of deceased right holders relating
to property abandoned by them and still held in their names j
India. The cases of this type will, therefore, be decidedi
accordance with the instructions embodied in the preceding
paragraph. The Punjab Muslim Law (Shariat) Act, 1948, will
however, become applicable in all cases of inheritance when the
life interest of any existing right-holder terminates.”

Persopy|
0Spective

Paragraph 46-A in fact provides as under :— o

“In respect of agricultural property held by a Muslim femal
as a limited owner under the Customary Law succession shal
be deemed to open out on the termination of her limited
interest to all persons who would have been entitled to inbert
the property at the time of the death of the last full owner bal
the Shariat Law been applicable at the time of such deathand
in theevent of the death of any of such persons before ¢
termination of the limited interest mentioned above successiol
shall devolve on his heirs and successors existing at the time 0
the termination of the limited interest of the female as if the 8l
said such person had died at the termination of the limi®
Interest of the female and had been governed by the Shariat La

“Provided that the share i imited OV

| , which the female limiteC {

m;utl_d have inherited had the Shariat Law been apphcableh:r

h: shm}e of the death of the last full owner, shall devolve Or; et
¢ loses her limited interest in the property on account ©

m . imited 01"
tearrfage Or re-marriage and on her heirs if her limited i
Iminates because of death.”

MG i ; g
Zgzlio?ll:ﬁuommm is, however, not attributable to_the 2%
21st Ma t]o an incorrect correction slip No. 64-R (L) 92 ing
note thatyg 934 Issued by the Government. It is interest he
corrcclionw?-Pu"Jab Government Mamorandums on ¥ ‘tc the
315t Octoh SHP purports to be based viz. No. 8932-R (L) da 15t
of Jamuuret 1 A953 ‘and No. 9668/53-506-R (L) dated "¢,
ry 1954 are to thc Contrary and are corrcc“y rcpl‘o
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o A in the 1957 Edition of the West p
in parase“'lemcm S.cheme- p}xbllshcd by the Reh
ati"‘: On the basis ot; tg;stll]r;cc‘)’gs:tt ;:?rOduc:l
ent. dges wer 4 contrary intentj
i?,c ]carn;?trjigugged to it and the preceding paralygraph[:-,u?,l;l c&‘;ld
00t = lia provided that the Punjab Muslim Personal Law
) Act, 1948, w1ll_. ho.wever, become applicable in all cases
(S‘E“ﬁimance when the life interest of any existing right-holder
inates.” In consequence of this decision the Rehabilitation
ter lm' sioner further an;ende_d paragraphs 46 and 46-A and pro-
nat all cases of mhentancq before the commencement of
e iat Act shall be decided according to custom, which meant
3 n those cases 10 which the rule of inheritance was Muslim Law
pafore the passing of ,the Shariat Act. As this was not the law
jaid down 10 Heeman’s case, another Division Bench of this Court
sinted out the anomalous situation created by the amendment of
ngmphs 46 and 46-A upon which the Rehabilitation Depart-
ment took fresh stock of the situation and a further amendment
gas under contemplation when the present bunch of petitions was
filed in this Court.

akis_tan Rehabilit-
abilitation Depart-
on of para 46-A,

7. The question involved in all these cases is what is the law
of inheritance in case of a right-holder ‘who died or in the case of
a female whose  life interest terminated before the coming into
force of the Shariat Act, i.e. whether succession is governed by
the rule contained in the Resettlement Scheme or by law. which
was applicable to the parties before Partition and whether the
provisions of paragraphs 46 and 46-A have application- to those
cases in which ‘inheritance opened before the formulation of the
Resettlement Scheme. = It was vehemently “contended 'before us
that before Paragraphs 46 and 46-A were brought into existence,
heirs of the deceased rightholders had already become vested with
the estate of their predecessors-in-interest and, as such, the
question of regulating their inheritance did not arise and: the
Resettlement Scheme could not' be given a retrospective effect.
At first sight the argument has an appeal but when analysed it has
10 force. "If the land in relation to which mutations of inheritance
dre sanctioned by the Rehabilitation authorities under Resettlement
thce "sme were situated in Pakistan, then certainly the provisions ?df
: ganat Act or Paragraphs 46 and 46-A of the Scheme cou
for made applicable to them. That,.however, is not the gasie[;
ndig e left by the deceased rightholders are suua't:?cs e
akist over which the Rehabilitation and the revenue authoriti 8o
10 dca“ have no jurisdiction. It was, therefore, not intenthe

ermine the rights of the heirs of deceased rightholders 10

Sstates gy ; b i P he impugné
utationsz.lndone:d by them in India while deciding t fo de?e pofirie
f the land

0o shay) :: ez?l l:':llctlatilons;i are }j’nkfatct air:cﬁzllllreo
e otted land in Pakistan in heu O° .
theﬂd:ned by deceased rightholders. ~The dlrepuonsfxssuedﬁ:é
0 fime "Ment and the Rehabilitatlon Commissioner 'nlt-glllrflion s
Tehabij;s teferred to above, unmistakably show anlhave whe
possiblea'tea]argef number of refugees than would At
Gaseg op 11 CUSIOM o pure Muslim law were made 2§PPmﬂemb]e
difﬁCul. lnl}emance in question' Thére were 31.30 lqn o for
e in adopting custom as the rule of inheritance,

Lanore 816

Umar Draz
Ali

v,
Khurshid Al
Yaqub Ali, J.
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ff]f?ar 5 tribe and region to region. Custom itse|f is

' : mel eneral, speglal an nily, it v
‘KhursilldAlI Sicadgé tgo decide difficult questions of.fact and Iy,
Yaqub All, 7 were the customary heirs of a deceaSt?d Tight-holgey 23 1
aqub All, and the speediest course in these circumstanceg ther 2€ sq

to adopt the law of Shariat with certain modify refors

catj
duced above. o Tep

8. As to the validity of the provisions of Paragr,
46-A and their application to cases in which inheritance 0
before the formulation of the Resettlement Scheme, i isptincd
an allotment is a grant and no refugee has a vesteq :

phs 4¢

a

sions as it deems fit to rehabilitate refugees and to al;,; ‘;“SCE I
of inheritance as it considers expedient for determining 0 Xk
land may be allotted to the heirs of a deceased right.
argument that on the demise of the rightholder his j,
under custom or Personal Law, became vested with t
therefore, were entitled to allotment of property i
their own right and not as heirs has similarly no force, Cage
which the estate of a deceased rightholder had

mutated in the names of his heirs in revenue recor
different footing, for no question for determining the lay
inheritance arose in such cases. But in cases in whi

Vo
custom is not a codified rule of law, and j; di LX

B ear thy
ri
it. Under the law the Government has power to m ght to obta

eirs, whe(p
he estate ang
0 Pakista ;

&“
Wag
ro.

ang
oy

S in

already bee
ds stand on

of

ch mutations

had either not been entered or not sanctioned, the Rehabilitatipy
authorities in Pakistan had to determine the heirs of the deceased
right-holder for making allotment of land to them and the mode

for determining it has been provided in Paragraphs 46 and 4

of the Scheme. It is thus clear that the mutations sanctioned by

the Rehabilitation or Revenue authorities in these cases do

6-A

no

pertain to the estates of deceased right-holders abandoned by then:
in India but are simply a measure for resettlement of refugees i
Pakistan and no question of retrospective application of the pr

visions of Paragraphs 46 and 46-A arises in these cases.

9. Earlier we have mentioned that after the decision I
Heeman's case the Rehabilitation Commissioner made cerldl
amendments in Paragraphs 46 and 46-A which created furlh<[
confusion and complexity in determining the issue in hand, b

during the
Government

November 1958, and added

i at the en
Paragraph 46 ;- the following clause

course of hearing of these petitions the Ceo®

has further amended these paragraphs and deleted

: f
the carlier correction slip No, 2-R. S. S dated the 22“3 i

“ & K
3 The provisions of this paragraph shall apply and shall f

eemed to have g]

refugee right. hold ¢ s de gay
ike scheni: i ers whether decided under this

h had at any ¢ ¢ been in force.”
In Paragra ¥ ¥ Lutip. bedt * i1 at Pl
is substﬁutgg 41;6;?- the words “Shariat Law” occurring?
3 /
hgwsffgtapif"g‘aph 8iven within the brackets has bee?‘aria:
as embodie;' sudstance of these amendments is that S
Cases of jnpan:1CS Paragraphs has been made applic?
Y OF inheritance

.
both to male and female righ‘h"‘de’
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died or their life interest lerminateq befor :

?:?ce of the nganat Acl:.%’l‘he_ decision in f7p0 2:55 cg;‘“!’ ﬂl0| Umar Dra,
on misprint of Paragrap -A 10 the Reseulcment Sche o ool u
_ L. D. Publication and nothlpg more peeq N fﬁ"' of the ‘llfhu hi
excepl to observe that at litaton® a5 it the jn,cald about iy S Al
Government, or the Rehabilitat

A a
i Itention of
lon Compj OF thel  Yagup 4
rule of customary Iaw., or the provision?osfslsoﬁl:r"ialo atpply th? h'. J
Muslim 1aw to cases of inheritance contemplateq in: the c :
referred to this Full Bench. Q, the contrary, various amq"gs‘mns
figve bect InaCE to.the paragraphs in question frop, timeer: i
as it _suited the policy of the Overnment, o resett? time
rehabilitate as large 2 number of refugees ag Was possib] e and
the circumstances. With utmost respect we, thereforg bel € under|
with the decision in Heemay’s case. » DEg to differ
10. In the light of the Observations mad :
to the questions referred to the Full Bencg iasb‘-:;:.t :m:lr 1
inheritance to the estate of a right-holder who died bet‘oriwlg
enforcement of the Shariat Act and in case of opening of succegsic.|
to aright-holder on the termination of g Jife i A
the provisions of Paragraphs 4¢ and 4

eply

6-A of the Resettlement
Scheme as amended up-to-date. The reference is answereq accord-
ingly, and the cases are remitted to the learned Judge in Chambers
for decision on merits.
AH

Reference ans wered.

———

P L D 1960 (W. P.) Lahore 841
Before Shabir Ahmad, B. Z. Kaikaus and A. R. Changez, JJ

NOOR MUHAM MAD—Petitioner
versus

(1) THE COLLECTOR, JHELUM anD (2) MUHAMMAD
SADIQ—Respondents

Writ Petition No. 89 of 1960, decided on 22nd July 1960

! d
Elective  Bodies (Disqualification) Order (13 of 1959), Muhamma
Para, 5 (2)—Exe

ludes only those cases from purview of Para. 5(1) - Cottector
() in which orde

rs were passed under S. 107, Criminal Procedure ‘ﬂfﬁ""
Code (v of 1898) or other similar law.

Noor

Shabir
3 i i ifica-  Ahmad,
. Sub-paragraph (2) of Para. 5, Elective Bodies (Disquali "
""“),Ofdgr, l%59[,) vsa)s meant to exclude those cases from the Kaikaus and

Purview of clau
Order, i which

¢ of Crimi
Other Jaw and

Changez, JJ

se (b) of sub-paragraph (1) of parqgraph75 o{ :Ez 4
orders had been passed under section 107 oome
nal Procedure or some similar provision :in :ndcr
not those casesin which orders were pas?e e
the Pakistan Security Act, 1952, or other snmllar“cogrxslgw)]
whasures [e.g, section 3 Punjab Public Safety Act (XV1 of 1949)
Which ajme at keeping in detention, without orders fro?:e i

PErsons belieyed by the executive authorities _tothe Lo

0s¢ detention wag necessary in the interests of
[p. 845)4

If

e

4 ed not to
éround that it was not justified, it shall be doqiy
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