B 1953 (G. G. O. 4 of 1953); J
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THE FOREIGNERS ACT, 1946
prere b et b Ul g

TACT NO. XXXI OF 1946
[23rd November, 1946]

An Act to confer upon the *[Federal Government] -
certain powers in respect of foreigners

WHEREAS it is expedient to provide for the exercise bg' the ?[Federal
Government] of certain powers in respect of the entry of foreigners into °[Pakistan], their
presence therein and their departure therefrom;

It is hereby enacted as follows:-
COMMENTS

Provisions of Foreigners Act, 1946 are to be read in a manner which would not be vio]ati\'/e of.
Article 10 of the Constitution [1994 PCrLJ 2362].

1. Short title and extent.- (1) This Act rﬂay be called the Foreigners Act,
1946. : i :

! For Statement of Objects and Reasons, see Gazette of India, 1946, Pt. V, p. 254.
This Act has been applied to Baluchistan, see Gazette of India,-1946, Pt. I, p. 1913; and also to all
tribal areas with certain conditions, see ibid 1947, Pt. I, p. 343. "

The Act has'been extended to— ; ;
(a) the Leased Areas of Baluchistan, see the Leased Areas (Laws) Order, 1950 (G. G. O. 3 of 1950);

(b) the Baluchistan States Union, see the Baluchistan States Union (F ederal Laws) (Extension) Order,
(c) the Khairpur State, see the Khairpur (Federal Laws) (Extension) Order, 1953 (G. G. O. 5 of 1953);
and - e !

(d) the State of Bahawalpur, see the Bahawalpur-(Extension of Federal laws) Order, 1953 (G. G. O.
11 of 1953), as amended. ' S
The Act has been and shall be deemed to have been brought into force in Gwadur with effect from the
8" September, 1958, by the Gwadur (Application of Central Laws) Ordinance, 1960 (37 of 1960), s. 2.
The Act, rules, notifications and orders made under it, have been applied to the Tribal Areas or to the
part of those areas to which they have not been already applied, see the Tribal Areas (Application of

Acts) Reg., 1965, Gaz. of P., 1965, Ext., pp. 1016-1018.
2 Subs. by the Preventive Detention Laws Amendment Act, 1975 (44 of 1975), s.’ 3, for “Central

Government”, .
3 Subs. by the Adapatation (Security Laws) Order, 1956 (P. O. No. 8 of 1956), Art. 2 and Sch. (with effect
from the 23" March, 1956), for “the Provinces and the Capital of the Federation” which had been subs. by

A. 0., 1949, for “British India”. .
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[(2) It extends to the whole of Pakis . A
. »

2. - Definitions.- In this Act—
! not a citizen of Pakistan;]

2[(a) “foreigner” means a person who is
(b)  “prescribed” means prescribed'by orders made under this Act;
d by direction of a prescribed al“hon'ty

(c) “specified” means specifie

COMMENTS
i temporarily and they be;
han refugees had been provided refuge > y bei
oreigners Act, 1946, and not by Cltxz'enshlp Act, 1951, which W:i 2
18]. Status of citizens of Pakistan given to those refugees why
tinent from territories which formed undivided India and to re,

Afghan Refugees. Afg
citizens of Pakistan are governed by F

applicable to them [PLD 1999 Pesh.
clearly covered by provisions of Pals

to Pakistan after partition of sub-con
from Jammu and Kashmir State. Such categories of refugees are V! v
having not been given status of citizens of Pakistan are goven,

Citizenship Act, 1951. Afghan refugees
-by the Foreigners Act, 1946 [PLD 1989 Lah. 223]. ;
Temporary asylum given to Afghan refugees. Such refugees accqmmodated in refugees canps;
up by Government. Petitioners-refugees instead of staying in camps specified for thgm settled in city 5
carrying on regular business. Govemment's entitlement to rest:ict such refugees’ movements to speci;
] asylum were governed by the provisions

areas. Afghan refugees having been granted temporary politica 4
Foreigners Act, 1946. Government is competent to restrict such refugees’ movements and drive them by

to specified areas set up for them. Refugees petitioners’ Constitutional petition against restriction of th
movements and business thus being without substance was dismissed [PLD 1989 Lah. 223].

Temporary asyfum extended to Afghan nationals who have come to Pakistan on account
isturbance and occupation of foreign troops. Stay and movement of such refugees to be govem

6. Provisions of Pakistan Citizenship Act, 1951 do-not apply to s

political d
duct and ot

by provisions of Foreigners Act, 194
refugees. Such refugees can live in the specified areas and they are to follow Code of Con

Rules promulgated by Government of Pakistan. Government can impose reasonable restrictions ¢
movements of refugees as demanded by dictates of security [PLD 1989 Lah. 223].

3 Powyer to make order_s.- (1) The 3[Federal Government] may by forte
make provision, either generally or with respect to all foreigners or with respect to#

;us,:ffh:’yl gt %;;V;)(Sf:fmz Reform) Ordinanc, 1960 (21 of 1960) 5. 3 and 2nd Sch. (with ef¥
Py ’ j ginal sub-section (2) as amended by A. O. 1949 and P. O. No. 8¢
| QS:SZ“%YP"*'S.FS:lg:ﬁ 9(5A6I?1dt') Act, 1957 (35 of 1957) s. 2 for the original cl. (a) as amended by Al _
953:;;:5“:}16 Prev;n;,), ¢ Detention Laws (Amendment) Act, 1975 (44 of 1975) s. 3, for “Ce¥ /
For the Foreigners Order 1951, s Y . /
R T 0 0105 o i) e e
N

‘k:ai\'
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The Foreigners Act, 1946 5

particular foreigner or any prescribed class or description of foreigner, for prohibiting,
regulating oF restricting the entry of foreigners into [Pakistan] or their depérture
therefrom or their presence or continued presence therein. -

, @ -n particular and without prejudice to the generality of the foregoing
:power, orders made unc_ier this section may provide that the foreigner—

(a)  shall not enter *[Pakistan], or shall enter “[Pakistan] only at such
times and by such route'and at such port or place and subject to the
observance of such conditions on arrival as may be prescribed;

(b)  shall not depart from *[Pakistan), or shall depart only at such times
and by such route and from such port or place and subject to the
observance of such conditions on departure as may be prescribed;

(c)  shall not remain in '[Pakisfzin] or in any prescribed area therein;

(d) shall remove himself to, and remain in, such area in ‘[Pakistan]as
may be prescribed. ;

(e) shall comply with such conditions as may be prescribed or
specified-

(i) . requiring him to reside in a particuiar place;
(i)  imposing any restrictions on his movements;

(iii)  requiring him to furnish such proof of his identity and to
report such particulars to such authority in such manner and
at such time and place as may be prescribed or specified;

(iv) requiring him to allow his photograph and finger
impressions to be taken and to furnish specimens of his
handwriting and signature to such authority and at such
time and place as may be prescribed or specified;

(v)  requiring him to submit himself to such medical
examination by such authority and at such time and place
as may be prescribed or specified;

* Subs. by tl;e Adaptation (Securi.ty Laws) Order, 1956 (P. O. No. 8 of 1956), Art. 2 and Sch. (with effect
} from the 23" March, 1956), for the “Provinces and the Capital of the Federation” which had been subs. by
A. 0., 1949, for “British India”.
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6 ‘ The Foreigners Laws
(vi)  prohibiting him from association with persons 0\f
prescribed or specified description;

. (vii) prohibiting him from engaging in activities of a prescrj
or specified description;

(viii) prohibiting him from using or possessing prescfdbed'
specified articles;

(ix) otherwise regulating his conduct in any such particula
.. may be prescribed or specified;

(f)  shall enter into a bond with or withouit sureties for the g
observance of; or as an alternative to the enforcement of, any or

prescribed or specified restrictions or conditions;

[(g) shall be arrested aﬁd, in the interest of the defence or the exten
affairs or the security of Pakistan, or any part thereof, dgtamed‘

confined.]

2[(3) An order made under sub-section (2) may make provision for su

incidental and supplementary matters as may, in the opinion of the ? [Fede

" Government], be expedient or necessary for giving effect to the provisions of this Act,

4) The provisions of *[clause (b) of sub-section (1) of section 3 of t
Security of Pakistan Act, 1952 (XXXV of 1952), and those of *[sub-section (2) of secti
6 and] section 6A of that Act, shall mutatis mutandis apply in relation to a pers
detained under this Act as they apply in relation to a person detained under that Act.]

v

COMMENTS
Synopsis
1. State’s powers to restrict. 2. Delegation of power to Provincil
Government.
3. i)étentio_n withéut orders. ' 4. Continuous detention.

1 : N . S il

Subs. by the Preventive Detention Laws (Amendment) Act, 1975 (44 of 1975), s. 3, for cl. (g). This e
;avas prevxgusly amended by various enactments. )

Sub-sections (3) and (4) ins. by Act 4 of 1962, s. 3.

i Subs. by F. A. O, 1975 Art. 2 and Table for “Central Government”. : /
. rSubs..bt.)g Act 44 of 1975, s. 3 for “sub-section (2) of section 6.
ns. ibid.
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The Foreigners Act, 1946 7
5. Legality of detention. 6. Rearrest.
7. Migration. 8. State security.
\' 9. Constitutional petition against 10. Quashment of proceedings.
) cancellation of visa.
11. Order against Citizen of Pakistan.
1. State’s powers to restrict. Every sovereign State possesses inhetent powers to restrict,

entry into, Of movements in its territory. Such right of sovereign State, held, cannot be hampered with by -
any principle of natural justice or on ground of equity [PLD 1980 Pesh. 275].

2: Delegation of power to Provincial Government. Central-Government is empowered to
provide for prohibiting, regulating or restricting entry of foreigners into Pakistan or departure therefrom or
presence or continued presence therein. Central Government having delegated power with regard to entry,
departure etc. of foreigner, to Provincial Government, same would be automatically empowered to exercise
such power with respect to Karachi Division after dissolution of West Pakistan [1986 CLC 1123].

3. Detention without orders. Appointment of Civil Authority by Central Government to

deal with arrest or detention of any foreigner in such manner and at such place as may appear suitable. No

order was passed by any competent Authority either of the Central Government or of Provincial
Government to keep persons as internees. Detention of detenus in jail was thus illegal and not warranted by
any law. Detenus were ordered to be set free in circumstances with the observation that the Central or

Provincial Government would be at liberty to take any further action under the law with regard to the
alleged detenus [1989 PCrLJ 2138].

4. Continuous detention. Order of continuous detention cannot be passed beyond a period
of three months unless the Federal Review Board has met, heard the detenu and opined that there were
sufficient causes for continuous detention. No order detaining the person for an indefinite period of time
which may extend beyond a period of three months can be passed [1994 PCrLJ 2362]. -

Safeguards provided by sub-clause (4) of Article 10 of the Constitution were available to the
detenu [1994 PCrLJ 2362]. Detenu was in continuous detention under Section 3(2), clauses (b) & (c) of
the Foreigners Act, 1946 for the last about eight months under different orders of the Provincial
Government. No justification was available to the Authorities to have directed the detention of the detenu
till the next meeting of the Federal Review Board which admittedly had not taken place despite the expiry
of a period of more than three months since the date of the order. Direction which was based on'a letter
addressed by the Federal Review Board to the Provincial Government had been given without any.
application of mind by the Detaining Authority in clear violation of the mandate of sub-Article (4) of
Article 10 of the Constitution. Detention of the detenu, being without lawful authority,
be released forthwith [1994 PCrLJ 2362].

he was directed to
Where a detenu was not produced before Review Board within two months, his detention was not .

warranted by law. Competent authority, however has passed detention order in respect of period when no

such order was obtained even if there was no requirement of law to produce detenu before Review Board
[1987 MLD 1072]. .
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.8 The Foreigners Laws
onals, convicted under Foreigners Act and de'aine?
f illegal detention [1987 MLD 855].

5. Legality of detention. Foreign nafi
jail for the purposes of repatriation only is not a case o

Detenu an Indian national; convicted for having been found at control lix}e between Indo-PakjSta
boarder, when there existed hostility between two countries, in suspicious condition and was s :ntenceq,
ten years’ rigorous imprisonment which he had undergone. Unconditional release of dgtenu, held, was g
proper and just. Detenu ordered to be produced before Review board and to’ be repatriated to India [19g
MLD 1072].

Question whether detenu at time of his arrest was an Indian national or Pakistani national, he)
could not be agitated in a constitutional petition [1987 MLD 1072].

etained under Section 3 of the Foreigne,

6. Rearrest. Detenus had even previously been d :
d by the Federal Review Board. Deteny,

Act, 1946, by the Government and their release had been ordere te
and their family members could not subsequently be rearrested and detained under the same provisioy
- Orders passed by the Government for the subsequent detention of the detenus were consequently dec!mg
to have been passed without lawful authority and to be of no legal effect and they were set free accordingly

[1995 PCrLJ 606].

7. Migration. Permanent transfer of residence from one country to another with intentiont

permanently settle' in country of migration and abandon citizenship of country of origin. Determination o

domicile of choice or fresh domicle depending upon residence and intention of imn_ligrant. Visits for
immigrants’ intention of permanent

temporary ‘purpose in country of origin, held, would not affect
settlement in country of residence [1984 CLC 2876]. :

8. State security. Tie between State security/ integrity and liberty of a person. Balance, held
had to be struck down and Court would pass an order which would safeguard security/ integrity of country

(1987 MLD 1072].

9. Constitutional petition against cancellation of visa. Government being fully competent
to permit any foreigner to stay or to deport him if found not entitled to stay-in the country, had absolute
powers to give or cancel the visa without hearing him or giving any reason. Order cancelling the visa of the
applicant who was not a citizen of Pakistan fell within the jurisdiction of the Authority and his exercise of
such jurisdiction was not colourful and mala fide: Impugned order being not without lawtul authority,
Constitutional petition was dismissed [1997 MLD 1594]. 5

10. Quashment of proceedings. Fact of the applicants being citizens of Pakistan or
foreigners was disputed and could" only be decided after recording of evidence by Trial Court. Mer¢
production of National Identity Cards whose authenticity had been seriously challenged was not enough to
hold their contents being correct. Citizenship of the applicants of Pakistan was yet to be established, *
thefcfore violation of any of their Fundamental Rights was not questionable. Applicants without exhausting
thelf remed?' before Trial Court had rushed to High Court which was not proper. Proceedings initiated
against-applicants in the Court of Magistrate were not queashed in circumstances [PLD 1996 Kar. 144].

) 1L - Order against Citizen of Pakistan. Order to leave Pakistan cannot be made against
person who is Citizen of Pakistan [PLD 1962 Dacca 349]. i

i 4. Internee.s.-' (1) Any foreigner (hereinafter referred to as an internee) in N
respect of whom there is in force any order made under clause (g) of sub-section (2) of
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section 3, directing that he pe detained or confined, shall be detained or confined in such
place and manner and subject to such conditions as to maintenance, discipline and the
punishment of offences and breaches of discipline as the '[Federal Government] may

from time to time 2determine.

\( : ) Any foreigner (hereinafter referred to as a person on parole) in respect of
whom there is in force an order under clause () of sub-section (2) of section 3 requiring
him to reside at 2 place set apart for the residence under supervision of a number of
foreigners, shall while residing therein be subject to such conditions as to maintenance,
discipline and the’ punishment of offences and breaches of discipline as the *[Federal
Government] may from time to time by order determine. '

(3)  No person shall-

(@)  knowingly assist an internee or a person on parole to escape from
custody or the place set apart for his residence, or knowingly
harbour an escaped internee or person on parole, or

(b)  give an escaped internee or a-person on parole any assistance with
intent thereby to prevent, hinder or interfere with the apprehension
of the internee or the person on parole.

(4)  The 4[Federal Government] may by order® provide for regulating access to,
and the conduct of persons in, places in “[Pakistan] where internees or persons on parole
are detained or restricted, as the case may be, and for prohibiting or regulating the
despatch or conveyance from outside such places to or for internees or persons on parole
therein of such articles as may be prescribed.

5. Change of name.- (1) No foreigner who was in "[Pakistan] on the date on

! Subs. by F. A. 0., 1975, Art. 2 and Table for “Central Government”. .
2 For the Enemy Foreigners Order, 1965 see Gaz. of P., 1965, Ext., pp. 1019-1023, and for the Internees
(Discipline and offences) Regulation 1965, see ibid., 1965, Ext., pp, 1024-1027.
3 Subs. by F. A. 0., 1975, Art. 2 and Table for “Central Government”.
* Subs. by. the Preventive Detention Laws (Amendment) Act, 1975 (44 of 1975), s. 3, for “Central
Government”. :
5 For an order imposing restriction on communication, etc. with the person detained or confined by an order
under cl. (g) of sub-section (2) of s. 3, see S.R.0. No. 145 (R)/65, dated the 10" September, 1965, Gaz. of
?., 1965, Ext., P. 1029.
* Subs. by the Adaptation (Security Laws) Order, 1956 (P. O. No. 8 of 1956), Art. 2 and Sch. (with effect
from the 23" March, 1956), for “the Provinces and the Capital of the Federation” which had been subs. by
_’A.O, 1949, for “British India”.

Subs. by the Adaptation (Security Laws) Order, 1956 (P. O. No. 8 of 1956), Art. 2 and Sch. (with effect
from the 23 March, 1956), for “the Provinces and the Capital of the Federation” which had been subs. by
A.O. 1949, for “British India”.
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