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Before A, ‘S. ClzoWdhury, J

PERINTENDENT AND Rrgy :
SULEG AL AFFAIRS, GOV'ERNBfé\dBRANCER OF

NT

- v versus |
KIRAN CHANDRA DUTTA—Respondent
Su;f" and

Appeal from ‘Acquittal No. | g'f 1963, decided on 23rd June 21 and
1964- , £, i s = Rermem-

(o) Pakistan (Control of Entry) dct (LV of 1952), S. 4 read Lessi
ih S. 3 (6) —Passport, though prima facie raises strong presump- /553
im about its  holder being . national of country. of passport ...
pt such - presumpiion rebuttable and not - conclusive — Person, rhemces
ikistan citizen by Dbirth, entering Pakistan on Indian Passport Da:a
wdvisa obtained from Pakistan High Commission at time when 3
wsport systemy was newly introduced—Mere possession of Indian .
Hsport  not conclusive evidence of change of  nationality— [
‘miiction, . under circumstances, held, not  maintainable.

2 630]4 et seq . S

Abida Khatoon and another v. State of U. P. and others
AR 1963 Al 260 rel. |
(b) Domicile— Domicile of origin remains attached to person
Such time as he not only manifests but carries into execution
lami?t«?”’ib” of abandoning same and acquiring mro{her——Lc;(s; of
Com[e - of  origin—Burden lies on person alleging—FPa .x;.stéan
Lg;gilgof Entry) Act (LV of 1952), S. 4 read with S. (6).

Winans and anaiher v. Attorney General (1904) A C 287 ref.
Naimuddin Ahmad for Appellant.
L. Talukdar for Respondent.

Scanned with CamScanner



ALL PAKISTAN LBGAL DECISIONS

628 DACCA

Supdt, and JUDGMENT
tﬁ:z'::l”r"of This is an appeal under section 417 of the Coge ,,
Legal Procedure preferred by the Provincial Governihent agajy. “iny
Affalrs of acquitial made by Mr. M. E. Ali, Additional S 08t gy . g
v 97.6-62, reversfng an order of “Slong "M,
Kiran Khulna on Yie M. A. Subl of conyjep: Jugy.
Chandra gentence passe by rs . A. oubhan, Maglslratc, 1lon a‘,";:
. Dutta Khulna. , ) M
— The accused respondent Kiran Chandra Dutta , n,
tion 4 read with section 3 (6) of lhcas Plae,
deag

Al S‘ B
. Chowdhury,  on trial under sec o
J

Control of Entry) Act 1952 on the allegation that he ™,
(Citizcn residing at 3, South Central Road, Ca!cutlawzsna“nds':f
entered East Pakistan through Darsana ChCCkpo’s[ vql a
granted by Pakistanl High® Commission in Calcuuamh iia'
Indian Passport. It is c_lalmcq that he had been o ang !

K hulna sioce his entry to this country,. crsza).in; |

in Faridpur and
Defence case is that the respondent Kiran Chapg |
citizen of Pakistan by birth and that his parents, bethera it |
Je are permanent residents of Pakistap rs, Wi |
It is further claimed ,that heanil1 b 1
' ¢

and wife’s peop
kistani citizenship and that he “"ent%’ |
Y
- y

has his homestead here.

intended to give up his Pa
Calcutta for a short stay for treatment. : ,

The prosecution ¢xamined four witnesses in’supportﬂj :
case and the defence one. - ' of i

~

The learned Magistrate convicted the accused under secyjop ‘

read with section 3 (6) of the Pakistan (Control of  Enir
1952, and sentenced him to pay a fine of Rs. 300 in dcf:) i
undergo rigorous jmprisonment for three months. H |
further directed to be pushed out of Pakistan after »I;a me b
fine or suffering the sentence. On appeal, the lcaunide?t ¥
set aside the order of the trial Court and acquitied the ac =y
respondent of ths offence alleged against him. Mr I\faim:;;?d
- Ahmed, lcarn.cd Advocate who appears for th'c. State hm
. placed the entire recorded evidence before me and. foﬁndaé
his prayer for conviction. on the Indian Passport held by ﬂclc

accused. A
P. W. 1 Md. Fazle Ali‘is a Sub-Ir b " b
| :g uﬁf 1? istrict intelligence Branch az:s;;gcl:]t&ga?f Igghficep?steagh;g{
anfi aerri?t et(lilz;]t‘he searched out the accused from a Jewellery shop
Indian Natio;’n}' hHe' has also stated that the accysed is an%l
vossiiin ,Ha aving no valid. visa or passport in hi

mission in C ]c proved the visa granted by Pakistan High Con

> cross-eJ'lami;atguml and the ‘same was marked as Exh. 1. DI
~ whether thc‘afe:ﬁ?e'tms witness denies any knowledge 25 ©

not. He is also rnf,’,f the accused was a Pakistani citizen of

parents of her wife aware if Kiran's parents, brothers a0

he made 0o inguire (o Pakistani citizens. He also admits tha

not make an \quiry in this behalf, He al d that he id

‘ Y enquiry ab te also state that 0o

Khuloa y hout the accused in the Moslem GUI¥

A in which firm the accused claims 10 % %
' l’bm thc reading of the ’depositlol} od
merely proves that the accused 075 -
Commission, On a referencé

o
~a"-.
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m1 Hici Court Drecey ¢

Fi
,"E:dl- 1, it APpears, that the accused

mentionesd therein Supdt. and
v 1 FBerermn-
i loyed, dependant on my clder brother Jugal Chandra c gl
.\-,mcm.? )I,t is also found in the same that he held ap Indian Pass. !}_’f;,_;, dod
I)lll 'umbcr bcing B. 321603, ) ) ::ﬂ'airo
}«M‘ : W. 2 Kazi Nurul Islam is a dealing assistant in (he office
P, W. <

. Kiron

ool ~at Kbulna, He is a formal witness Chandra
the I“;c,”'%;[:,z; t%;in}félrgce}i%cd Exh. I from the Superintendent Dutta
:HL ﬂ‘.‘ff)i‘s)u;c; Intelligence Branch, Fand'pur. )
of polic V. 3 Muzafiar Hossain describes himself as an Assistant

E: \c'ctbr of Police, Faridpur he also deposes to the cﬁ"ef.:}:.
sub‘msgcccived this visa Exh. 1 from the office of the Deputy Hig
1hthe'5qioncr for Pakistan in Calcutta and that he went to the
Cﬂm;mg‘fthc father of the accused, Raghu Nath Dutta, where the
4]

b ced had gone to see his father, In cross-examination this
i Uéss has deposed as follows:— :
in

“I saw parents of the accused in thejr house at Chandhat,

rhe parents live there from the time of their anmcestors. I do

' Tgt know whether the wife and children of the accused are also
0

pskistani and live in Pakistan, I did not examine any

p. W. 4 Md. Sikandar Ali is ap As
P“ce'attacbed to Darsona Check Post i
Jic

A. 5.
Chowdhbury,
J

sistant _Sub-Inspector of

o the District of Kushtia,

roves that Kiran Chandra Dutta entered Pakistan op 20-1-54

' an Indian Passport and gives the same number a5 jg found
il

. the Pakistani visa. The this wifness

- ot been challenged. The entry of the accused with ap
piian Passport and a Pakista has, therefore

wen proved by the Prosecution. But the Prosecution has pot

Jduced any evidence to show that he was not 5 Citizen of Pakistap

ty birth although It Was suggested (hat the parents and brothers of

iz socused are Pakistapj Ciizens. P. W. 3 Mozaffar Hossain hag

dmitted that the Parents of the acougeq live: at Changhat

g Pakistan from the time of their ancestors. This statement -
¢ads 10 cq{rObOIa!e_ the defence claim that the accused is g

pikistani citizen by birth, te of Evidence adduced by

e prosecution, the def “1CC 10 the effect 1hat the

weused 15 @ Pakistani ' i

i National oy birth and holds
tfakistani Passport which has b

in Court and
mrked as Exh. ¢ further asserts that the accused is ga
Piistani citizen by birth and his parents live at Chandhat, He
kselso stated that the accused is

av’ot;r of the Uniop Council
(2ndosardi and hag properties in Pakistan. Neith
wrany of them sold

) er the accused

any preperty in Pakistap, The accused
zarried a Pakistani girl, According to this witness “the accused
¥l to India for medical treatment before intr

' oduction of
8sport,”  The Statements made by this witness have not been -
tllenged by the prosecution in Cross-cxamination por any
“nlrary evidence has been given cha]lcngu;g the claim of the
ued being 2 citizen of Pakistan by Dbirth,

Morcover, the
“lnite assertion made by Amulya Bhusan Dutta 1o effect that

Scanned with CamScanner



- . ALL PAKISTAN LEGAL DECISIONS
630 DACCA ,
ot sold any properties in Pakistan ang
b

’

X,

[y
g in this country, have. also not begy ' ™

they had n

Pamily i stayio \

S, and
h}’l 1

Nemoms ‘ : 3 . |
Dy \‘.t \‘n a s\-r“““'\' \,\l lll(‘ C\ldcncc 1" nppcnts ‘hnl “\m_\llya ii ‘ '.:.'h;
Legal of truth and his stutcm.cu( to the eflect that his b,w.‘a;.;;.
'SMH Pakistani citizen by birth and dtlm; the entire family .{r o
}&:"\H ‘n Pakistan, must be :wccp.tc . Amulya has not d:n" e
Ohawira ;::c l»\:\\tl{cr had gone 1O India for treatment ang OnI:d hy
oy introduction of Passport system during his stay there, p, rn":f?f
2 to Pakistan with an Indian Passport.  This admissioq o E""'-'.«,i
oS dian Passport indicates that the statement of Amulya 31::_:_,'
Chowfiery,  Indian Passy , he 1§ corrobo an
J imprint of truth. Moreovef, o S rated by p ! ¢

Mozaffar Hossain in his claims that the entire fami)y ]iv;._‘

Chandhat, 1 4

the accused was a Pakistap;

Now having found that _ -
by birth, the next point to be c_onsxdcrqd is as to “‘h:u&hl‘:
became JIndian National by his holding an Iadiap Pas'r A

f Amulya to the effect that the accused hadS;Qn~

The statement O :
to India for treatment, has not been challenged in CTOSS-:XafPi:
tion. Therefore, I must accept this statement of Amuly, asméza'

. ‘:1

i in W half of the State b

{r. Naimuddin who appears on be 3 con.

lt\hat if it is accepted the acc;;sed bad gone to India merléffﬁ»
ase at all. s

treatment he hasno ¢ .
He has of course, argued that the holding of the i,

i ' tion to the eff;
N Passport raiscs a very strong presump effect thg
\ p he citizen of the country of the Passport and althtoﬁf

holder 1s t _ _ ' of the P
it is not conclusive evidence of nationality, it must be COnsidAé}

to be a strong evidence. :
But in the facts and circumstances of the case, I fipg i
the accused was a Pakistani citizen by birth and before j 4
claimed that he became citizen of another country, it myy t[:
shown that he lost citiZenship of Pakistan. He will Jog g,
citizenship of this country if he goes to another with the intentioa'
of permanently residing in that country. In this case 13
prosecution has miserably failed to give any evidence of any s
intention. No evidence has been given to the effect that b
near relations have left Pakistan and family properties b
been liquidated. On the contrary I find that his father, mothes,
brothers and his wife -and children are staying in Pakistan, I
these circumstances, it is impossible for me to attribute to th
accused any intention of his permanently leaving this counis.
Lack of this intention is also found in Exh. 1, the vis. I!\
should be noticed in this connection that the accused has categors
cally stated in his visa that he is unemployed and is dependant
his brother. ' ;
I an,

th Ifn . pecu!ia'r facts and circumstances of the case,
ercfore, of opinion that the presumption arising out of %

bolding of Indian Pass den
port, has been rebutted by the ¢Vl
adduced on behalf of the defence .to the effect ¥hat heh:]fiwa |

g‘::ﬁﬂ,‘,‘{ (t)r;_ leave Pakistan permanently. A person ma) 1.
et be_d:nother country owing to a variety of reason’ ad
- the countr et'-n"d.m be a conclusive proof of the 'nauonahtyong
FesUmn .S,YVhlch he holds the passport althous a S
- TPUOR 8rises to that ¢ffect, p
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Hicn Counry
¢ vieW expressed abg

ve fi | Daccy,
’Th;,,gtoan and another v, ng-s fuy Support ip the. bt
A Abida late of 11 G case off o
#ycase )] in?&?m her husband, “Apgy] ‘sind others” (1) Romd
{ roooadted a gy v Shako tanl brances
| ]!‘tii"%sc)' were - Indian Ci‘izens?msrhas Plaintiffs fo, g;‘clg::n:an ll‘r:;n:’n of
10 B the burden to proye tpye: Was Civil gy 0 Adfairs
It in that case. (hay AT CBSE Would e gy UL @0d acl i
g pel® 2 at after the plaint son them, By Eiran

'\ ['y85 " stizenship by birth, it _
| | ] B;aﬂ ‘i;f Indian Cxtizenshi’p. Was for the

Satetlﬂ Proved thejrl Chandrq
"y the

N attempy Waso Prove that they Duttq

te O . P. to Prove th adc —
s e StatY, e CSame on . on behalf] 4, S,
| Of;]ht ‘pade in 2 petlﬁmn by the husbang . f'Agi t:laflllst l?ef . c?ll state-  Chowdhury,
2 OWing
™ Was compelled to cast 5 lingering 1

1t made against the plaintiff , '
| . tpolD o s was that th &%
ﬂcs’;ports wgg(; ttltlxea% Aeg}ldfned o India, The es{)g%dtig‘?’klsmm
| Eis fo the wevith her husblanad hﬁgd 3 brother at Karachi'-zatrg
| e aher prother who died after aboutgone to stay for sometime

: : 10 months "~ aq
| qitb 5 and her husband returned tq their countrya_‘“dD gg\ewraesftgr

( at the State faglcd_t_o prove that ip :

bt t}jaintiff's lost their Citizenship of IIIJ i;be;:l d“;gumlstances
bt - further observed that merely b € learned
Ju

c ‘ tcause th irned
Paif;orts they could not be declared citizeps _of?akt;‘s’:gn.Paklstan_l

.
-
S
-al
=}

s accused. It s true that hg holds an Indjan

| ( N : :
.-enship of Pakistan. Dealing with the
%::an,%. of Allahabad High Court ob
ase as follows:— ' ' '

“Citizenship does not evaporate with the passing of time
itclings to a person wherever he may roam. It cannot be
taken away from him unless.he voluntarily renounces it or. is
guilty of some conduct involving loss of citizenship. The
onus of proving that a citizen of India' has lost his citizen- -
/ shipis on the party seeking to deprive him of his rights as a *

citizen.” -

°

He has further observed :—

“In my opinion an Indian Citizen could not migrate to
Pakistan without a conscious desire to abandon, and actually
2bandoning, his domicile of origin.” '

5‘?’;]‘133 to the question of Passport, the learncd Judge observed

duA Passport does not confer citizenship of th'atds{ia.;tg %ﬁg
%% not necessarily. explain how or when he acquired. 1.

(1)A IR 1963 All. 260 .
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Supdt, and
Remems:
brancer of
Legal
Affairs

V.

Kiran
Chandra
Dutia

A. S
C’IOW&”‘“'}"
J

a
lt’i?)tgc;:n y;m other manncr permitted by Law,
’
is prima fac . : : :
;scqli;ircd fnt sometime prior to 1ts issue, the Citizengp,; o™
country whose Government issued it,  But the p”"umn' i
Y

not conclusiv )
(o the Pakistani Passports the learneq
_JI;A

observed :— .
cvidence that they applied for ,

passport for any p

The

be

s on the party whi ks |
a citizen to prove that citizenship was in fact Lot
further observed that 2

-

-ALL PAKISTAN LeaaL DECISIONS y
g !f" s

n of that State by birth ¢ " “iy
o

y .
idence that the person in T TP
je eviden p POSsey, e,

be the citize

2KV
)r”‘ 4
i y

¢ but rcbuttablc."

Referring
‘b

rpose other than returning to Ingj, £akiy,

clearly said that even in a iyl B
it

Jearned Juge has :
ca g ch seeks to deprive them of thejy . ¢
Ilahi

He

Oy
said .

«But there is N0

y

f._-‘.

mere intention to leave Indj, |,

enough to lose Indian Citizenship. He
8 S culfilled. 1f the intention g

intention must b . by
other the loss of citizenship ig ot TUstryy,,

by some reason or

Dhawan, J. exp

called the domicile of origin and which remaing i
him until 2 new _an ac
domiicile of origin

manifeste s e :
doning his former domicile and acquiring another g hi
Is

domicile.”

ressed himself on this point as follows: €ffegy,
person the law assigns a dOmiéiie - ,
Which, «

1
el

P aby

T
il

«To every adult

d different domicile takes ijtg |
must prevail until the party Dlac
d but carried into execution an intentiop |

He accordingly declared the plaintiffs Abida aad he, hug}
Usbagg

to be citizens of India.

No

These observations fully apply to the casz;. before me
evidence has besn adduced by the . prosecuti 0n° &! tweEL
dl

accused had any other intention to hold Indi
; : a
returning to Pakistan, Bt P?SSPOM thg

The views expressed by me find support from the commgy
‘ lat

of England. - In the case of Winans and a ,
Generul (1), it was held that the onus of provi’;cghil:atv'a g;’r‘;’f{a]

has

been chosen in substitution for the domicile of origina] |

upon those who assert that the domicile of origin has been Joy

The

domicile of origin continues unless a fixed and s
- ...,“E

intention' of abandoning the first domici
ak’ e omicile an ¢ "
as the sole domicile is clearly shown. ,d AT A

The prosecution in the instant case has totally failed ::.

ﬁ;ﬁ‘{g‘:’;{li‘f’“’ .aCCIusc.d left Pakistan with the intention of perct
Pakisian, T1g1 em ndn} or that he subsequently lost citizenship i
India does not qu°§t1011_0f frustrated intention of setiling ¥

ot arise in this case as there is no proof that bs &

even Initially any such intention,

¢t.

In th : : '
the accus:df;‘,’:ft.and circumstances of the casé, 1 must bol toa
inues to be a citizen of Pakistan and, thereloft

he commj ‘
Aprmitted no offence under the Pakistan (Control 0

{ Eotr)

: (1) (1904) A C 287

. -
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or the reasons stated above, the appeal ‘is dismissed. The

o st made by e AR it e
of |

(5. A Appédl dismissed,
P L D 1967 Dacca 633
; ‘Before Sikandar Ali, J T
MUHAMMAD- MANIKUDDIN—Appellant = -
\_ - versus -
SAMIRAN BIBI AND oTHERs—Respondsnts |
wééSccond Appeal No. 874 of 1961, decided on 20d February

(a) Civil Procedure Code (V of 1908), 0. IX, r. 3; 0. IX, r. 6;'

CO0XVIL v 25 O.XVIL r. 3 & O. XXVI, r. 8—Plaintiff examined -
o commission under

O. XXVI, r. 8—Both parties failing to
mike appearance on_ next date fixed  for hearing‘-——-C9urt
tonetheless proceeding with suit and passing decree on basis of

deposition of plaintiff under O. XXVI, r. 8—Held: provisions of '\

0.XVII, r. 3 not applicable and Court, in circumstances, not
lstified in passing ex parte decree either under O. XVII, r. 3
0. IX, r. 6—Only provision applicable in such case would be
at of 0. IX, r. 3. [p. 637|C erseq & D

; Abed Ali Shaikh v. Sadek Ali Biswas and others 9 D LR 128
fef, _ i _ o

"oy where time has been granted to

wion of r. 3 applicable only do certain specified act— Default

ﬁa”y on his own application 10
qf Ppearance in case of
Plies—Ciyil Procedure Code i

. the Civ o
reausuil; the aature of o sxceptin o e a Code. Rule 3
iembodied in the preceding rule 2 of O.lX (o whom time has been
Ssr:PDlicable only to cases where a parl Y e specified act necessary

fn.n.t_ed on his nwn application to d,.o_sl.:a ~nee and fails to take

(¥ of 1908), 0. IX.

(b) Civil Procedure Code (V of 1908), O. XVII rr.2 &3—

other adjournments—~Provision of rule 2

Procedure Code, 1908 is’

Dacca 633

Supdt, and
Remem-
brancer of
Legal

A ffalrs
v

K. iran :
Chandra
Dutta

A. Sl
‘('Zhowdhary,

Mohd, -
Manikuddin
v.

Samiran
Bibi

Sikandar
Ali,J
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