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two ghops to be constructed on the site in accordanes With 1..
t;gg otfhtebeR:nt c()l:ﬁroller shall preferably all%&’yl hlr'n the possession (Jf']th]
shop which is larger in size. The appellant 8 '4ldva,ca§e. the Present gy
within four months from today subject to his depositing rent i Court
per orders of the Rent Controller in this regard. ’
M. Y. H, : , Appeal dismisg,;

P L D 1983 Quetta 84
Before Abdul Qadeer Chaudhry and Muftakhiruddin, JJ
SULEMAN HAIJI AND ANOTHER—Petitioners
versus
TaE STATE AND 2 OTHERS—Respondents
Constitutional Petition No. 64 of 1982, decided on 13th March, 19g3,

(a) Civil Procedure Code (V of 1908)— )

—— 8. 83 — Provisional Constitution Order (1 of 1981)? Art. 9—Alien
enemy—Debarred to file a suit or a Constitutional petition, but cap
defend a suit or cause and challenge order passed against him through
appeal or Constitutional jurisdiction. [p: 87]4 :

Messrs Associated Cement Companies Ltd. Bombay through its Duly Con-
stityted Attorney Mr. Tariq Ali, Advocate, Karachi V. Pakistan Commissioner of
Income-tax, Lahore and 7 others P L D 1972 Lah. 201 and Messrs Associate
Cement Companies Ltd. v. Pakistan through the Commissioner of Income-tay,
Lahore Range, Lahore and 7 others P L D 1978 S C 151 ref.

East Pakistan v. Allahabad Bank Ltd. and others P.L D 1968 Dacea 1;
~Haji Muhammad v. K. B. M. Sirajul Alam Chowdhury P L D 1967 Dacea 515;
Inre: Reference No.l of 1965 P L D 1966 Kar. 160 and Gury Dass Saha v,

The Deputy Custodian, Enemy Property {Lands and Buildings), East Pakistan
and 3 others P L D 1969 Dacca 841 rel. - ' :

(b) Civil Procedure Code (V of 1908)—

— 0. XLL 1. 32—Appeal (civi)—Appellate Court may vary, modify or
_set aside judgment—Order of appellate Court final—Appeal—Con-
tinuation of proceedings and judgment of trial Court merges into order
of appellate Court.—[Appeal (civil)]. [p. 8718 : :
(¢) Pakistan (Control of Entry) Act (LV of 1952)— '

— Gwadur Application of Central Laws Ordinance (XXXVI[ of 1960)
8. 2(2) — Gwadur (Government and Administration) (Amendment)
‘Order (XV of 1959)—Notification No, D 6329-P/52, dated 20-11-1952—

Pakistan (Control of Entry) Act, 1952, held, made applicable to Gwadur -
by Ordinance XXXVII of 1960, [p. 89]C - '

«(¢) Pakistan Coast Guards Act (XVIII of 1973)—

3. 14—Pakistan (Control of Entry) Act (LV of 1952), Ss. 6 & 3—
Police Act (V of 1861)~Officers of Coastal Guard Force—Police Officars

and authorised to arrest without warrant any person contravening
provisions of 8, 3, Act LV of 1952, [p. 90]D

(d) Pakistan Coast Guards Act (XVIII of 1973)—

—— S. 14—Customs Act (IV of 1969), Ss. 169, 168(2), 180 and Central
Board of Revenue Notification No. 8. H, 0..30(1)/73, dated 1-4-1973—
Confiscation of poods — Officers of Force have power to arrest,
investigate and challap accused but have no power to confiscate goods

seized by them—Procedure Jaid down in Ss. 168, 169 & ' 180, Customs .
Act, 1969, to be followed, [p, 911z | ’
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W ot Guards Act (XVIII of 1973)—
n L0 s Act IV of 1969), Ss. 2 & -
~astoms Act (1Y 9 /s - 15 & 169
i ‘Sc (V of 1898), 8. S17—Provisional Constitut’iofrlglf.ggi
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g X _c{\ ‘-‘;n.g__seizure of goods, confiscation of—Livestock and
1l 1‘3‘&\& py Officers of Coast Guard Force—Not

aet B from accused on their arrest or used in
w2t 7 p (pression “reg,nrdmg which any offence ap
e ied” 10 8. 517, Cr. P. C. Jield, not relevant that being
w9 Ty cases ol offence relating to property—Special provision of
~::a:dh svailable for adjudication and confiscation of goods seized

-

M Customs Acty 1969 —Livestock seized by Coast Guard authorities
2%~ Cled soods— Section 15, Custom_s Act not attracted—Magisirate
st ST s of confiscation under 8. 517, Cr. P. C. in circumstances
Zqed illegally and without lawful authority—Order of coniiscation
5204, and sale-procesds of auction of goods by authorities restored to
p. IF& G _ :

: k;?;ﬁm*:dlah for Appellant.
3.D. M. Gwadar for the State.

stolen goods
commission of
pears to have

Rspondent No. 1 in person.

Vmmwar Ahmed for Respondent No. 3.

Date of hearing: 20th December, 1982.
JUDGMENT

ssprr Qapeer CHAUDHARY, J.—The petitioners . are Indian Nationals,
sf asording to them, by profession they are owners of Ship-launches
. =oved for the transport of cargo from one port to the others. The
isss are registered in India. It is the case of the petitioners that for an
' —vmerin Dubai, named Abas Samjwani his ageat Messrs Mandalia &
| mazny of air-conditioned marketing Bombay, made the purchase of
s, sheep and goats. 102 buffaloes were taken on. board by Safina
- t:H:hmi and 360 sheep and goats were taken on board by luanch Basimt
3 farther stated by the petitioners that these two launches were passing
1 Ge sea side of Pakistan shores near Gwadur on 17/18 November, 1981,
e they were taken into custody by a team of-Coast Guard and brought to
widur, The Challan against 29 members of the crew was submitted
S section 3/4 of the Pakistan (Control of Eatry) Act, 1952 (hereinafter
e 10 a5 Act of 1952). The petitioner No. 1 and the other members
© < czw were found guilty of the chargz and the Sub-Dmszoqal Magistrate,
~'“:iar sentenced each of them to undergo 3 month’s sm}ple _nupnsoumcn't_,
% ko vide his order dated 16-1-1982, directed confiscation of the two

=% alongwith consignment and buffaloes, sheep and goats. ‘l.t. s
% directed that the arrangement for the deportation ol the Pttillfnzl;,
through the agency of the Home Secretarys Government

2 g
NVorny
T

>

" = . a1
‘ Chief Justice of Baluchistan was on tour to Turbat i Hhru\m't 1,91811_:
<% his - visit to Jail at Turbat, a Jail Appeal was _Preseptnd{ E{\\' it:
29 crew members (Annexure P). The }l-llgh LO‘-J'IH:]'IEBN;'
15-2-1982 held the view that Jail appeal 18 uN‘ B up for
Was made that 1t be treated as a revision. The same Lafnemzi the
_ 21.3.1931ﬁ in the presence of the Advocate-General,

on the same day (Annexure R-1).
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The potitioners have challenged the apprehension o Vey
taking of two launches in custody, direction of the g
trinl of the pctitioncrﬂu. I and others under he p
Act, 1952, ‘Tho petition has been contested by the

We have heard learned counsel for the petitio,

i ‘ v
akistay, ( "fjnltt cﬁ"%f?; e
™ ' ”f.
ru;p(mdc“l 9] of i

118 ang |,
General for the State, : g "lfjw,
The learned counsel for the petitioner hag formulateq the fo); ’
for determination:— 0 OWiny,

(@) The Coast Guard authoritics were not gop ctont 1, g
petitioner No. 1 alongwith members of hig CTew g dpmch’:m t*
authority under the law. Y hay 4 tg

]’jr)a'_’:

(b) The Pakistan (Control of Entry) ACP of 1952, iy _—

~ Gwadur area. As such the apprehension of the two layp “Pplicyy, .
~of prosecution thercunder, the making o ¢

f Ordcrs s 10jt,
. . Of AL l:“
sentence of accused are without lawfu] authority, Convictjq,

(¢) There is no provision in Act of 1952, for confiscation
The order of confiscation passed by the Sy “Divisiong] ¥ © g,
illegal and without lawful authority, Agistre.

Tale iy
d) It is a case of no evidence. The necessary ingredient ,
( of Act of 1952 are not attracted, : "8 of Stction 4

(e) A preliminary objectiqq has been taken by the learneq - d
General that this petition 18 not competent under scctiongvocate.
Civil Procedure Code. It is contended by the learne A 3 of the
petitioners are Indian Nationals and they cannot sue jp gy g that
Pakistan without permission of the Central Government gc t‘.’urt of
reads as under:— : * Otclion §3

~ “Alien enemies residing (in Pakistan) with the permission of the Con
Government), and alien friends, may sue in the Courts (in te Pf ral
sions), as if they were (citizens of Pakistan), : ovie

- (2) No alien enemy residing (in Pakistan without such permi#sion or
- residing in a foreign country), shall sue in any of such Courtg, '

Explanation:.—Every person résidin
of which is at war with (or en

a

l!f)r‘
and

/4

g 1n a foreign country the Governmept
gaged in military operations agains)
(Pakistan), and carrying on business in that country without a licen
in that behalf under the hand of a Secretary to the (Central Govern.

ment) shall, for the purpose of subsection (2) be deemed to be an alin
enemy residing in a foreign country.” N

The learned A.-G: has referred.to
Ltd.; Bombay through its Duly
Karachi v. Pakistan through Co

Messrs Associated Cement Companies
-constituted Attorney Mr, Tarig Ali Advocate,
mmissioner of Income-tax Lahore and 7 others (1)
and Messrs Associated Cement Companies Ltd. v. Pakistan through the Comnis
Sioner of Income-tax, Lahore Range, Lahore and 7 others (2). Appeal was prefer-

red against the decision of the Lahore High Court reported in P L D 1972 Lah:
201, The facts of this casc are that the petitioner-Company was a compaoy
incorporated and registered in

. India. Tn 1965, when war broke out betwgﬂ:
India and Pakistan, the petitioner was treated as an alien enemy afnthe
Deputy Custodian of its property was appointed under rule 182 ©
Defence of Pakistan Rules

: inuance of
read with the Enemy Properties {Continian® ©
Emefgepcy PfDViﬁiOﬂS) Ordinance' 1969. It -wgs hCId that the pctluoﬂe

(DPLD 1972 Lg @PLD 1978SCU!
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QUETTA 31
s an alicn enemy and he cannot sue in Pakistan's Courts. This view of the
?{?gh Court was confirmed by the Supreme Counrt.

The authorities quoted by learned A.-G, are inapt because the petitioners
in the reported cases were declared as enemy subject. The case wag takc_n up
';.rore the High Court after 1965 war broke out between India aand Pakistan,

The Pproclamation of Emergency and the Defence of Pakistan Rules had
got been withdrawn by the Government.

The learned counsel for the petitioner has met this objection by two-fold
a‘rgﬂmcnw:—'

(1) The hostilities have ended between India and Pakistan, therefore, an
- jodian National cannot be termed as aliep enemy; or in alternative the
«mbargo provided under section g

3 is only to institute g Suit but this embargo
does not apply to an aljeq €oemy who has to defend the suit. In this context
éis submitted that the petitioner No. 1 and the other sed were prosecuted
und convicted. Thus they wers defending the case lodged against them.
sfier the adverse grder of conviction and confiscation of ti el
yeen made, they are entitled to move ip appeal/ravision or
Copstitutional Petition to challenge the adverse order passad agaiast them,
Ia support of this contention he has referred to Eggy Pakistan v, Allghabag
bk Lid. and others (1), wherein embargo uader

it has besn held that
wction 83 13 upon prosecutip i 2 suit. Similar

g 2 suit and not apon defending
ne# was taken in Haji af uhammad v, K. B. M. Sirajul Alam Chowdhury (2)
od it was held that ap alien whether friend, or entmy when sued is not
precluded  from defending himself and hag right to appeal against any
Zzision given against him, Ap appeal i3 a mera continuation of the suit
+ 22d 23 such appeal in such €as¢s is nothing more than an attempt to ward
/4 the” attack launched upon him. Mr. Justice I. B. Kbamisani ip Inre:
?ference No, | of 1965 (3),” also took the same view. The learned A..G.
sowever, stated that if the Petitioner is debarred 1o file a suit under section §3,
C.P. C., as an aliep €nemy, the High Court cannot exercise its Constitutiona]
arisdiction,  He has refetred to PL D 1972 Lah. 201; referred 1q above,
TE2 same view was takep in Gury Dgs; Sana v, The epuiy Cusiodian, Enemy
Property (Lands and Buildings), Eas; Pakistan and 3 pihers (4). The overall
wiclusion which we have drawn {rom the provisions of section 83, C.p. cl
:2d the authorities quoted zbove, is that an alien epemy is debarred to file a
it in ths civil Courte of Pakistan and sg pa is not entitled even to file a
“estitutional patition iq the extraordinary jurdsdiction of the High Court
Bat an zlien tnemy can defend a spit o cause as a dafe
the right to challenge the order passed against him, ip such procezdings;
tsrough ag 2ppzal or in the constitutional jurisdiction of the High Court.
This can be the re2sonabls interpretation of section 83, C.P. C. 1t would
5njust to hold that 20 alien can be szed but e cannot challenge the order
Pised against him, in such suit, by way of 2ppzal.  An appeliate Court may
27, modify or set aside the judgment and it is the order of appeilate revi-
wonal Court to vhich fnality is attached, An appeal is a continuatica of the
“oedings and the judgm

- A
0dant; and he had

B

ent of the trial Court MITES 10t0 the order off
Diellata Court,
_Ttis now to be considered whether the petitioners are alien ensmies
4:3 are debarred to sy in the civil Courts of Pakistap,
-
‘%l the

accused wers arrested on 17/18 November, 1931,
(DPLD 1968 Dacea | (2) P L D 1967 Dacea 313
B)PLD 1966 Kar, 160 (4) PL D 1969 Dacea 841
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ol (6 ho yonr 1970, The proolamntion

India and Pakistan uf,ll!_lml in i '”JV“ 1071 nnd It roncls Lo oMt

wig fssnad by the IProsidont on Ad11- W undey L) /

wWhereas the Prosident i sabinfied that o prave '1';""”"'-""'5‘1 -
whioh Pakistan fa threntonod by oxternnl npprosmion; MNow, Hn-.n-.l‘mrj I
L J
'

. " it : oy TN . i
|“||'mm|“',n Ol “_Iﬁ ,’,Jﬂll'lhly Ul| I\/Ill;ihllp 1 9¢, oorendd wiily |”‘”V"“il, T
Constitution Order, and in oxorcine ol nll powars onibling Wim ”!mI
behall, the Prosident is pleaod  horoby  to issne thig ol .

l”l)“ of
. , v
LEmergenoey.'

The Defance of Pakistan Ruley were promulgated on 2416 Soptombyy 197
On 218t April, 1977, the Pregident insnod another Proolamntion  of Bmar .
and it rends as undor—

“No. I, 24(4)/77/Pub.—Wherons the  Prosident iy wtinliod tha g B
emerpency oxists in which the seourity .nl Pakistan iy thecitese by
internal disturbance beyond the power ol Provincial Governmeny 1
control:

Now, therefore, in exorcise of the powers conforrod by Clange (1) of
Article 236 of the Constitution of the Islamic Republic of Pakintnn the
President is pleasod hercby to vary the Proclamation of ;:,,,,m‘.p'mm'
issued on the twenty-third day ol November one thousan, '“i“”
hundred and soventy-one, and continued in force by Article 280 of e
sanid Constitution, as lollows, namely: -

In the aforesaid Proclamation, after the words “threatenced by external
aggression”, the words “and by internal disturbance beyond ihe power
of a Provincial Government to control*’, shall be added.”

The proclamation of Emergency was rovoked on 15th soptomber, 1977,
The order of revocution reads as under:—

“No F. 46/1/71-M.—Whereas the President is satisfied that the prounds
on which the Proclamation of Bmergency was issued on twonty-third
day of November, 1971, and continued in force by Articlo 280 of the
Constitution of the Islamic Republic of Pakistan, and varied op the
twenty-first day of April, 1977, have ceasod to cxist;

Now, therefore, in pursuance of the Proclamation of the fifth day of
July, 1977, read with the Laws (Continuance in Forco), Order, 1977,
(C. M. L. A. Order No. 1 of 1977), and in exercise of all powoerg
enabling him_in that behalf, the President is hercby ploased to revoke
the aforesaid Proclamation of Emergency.

The cmergency has ceased to exist since 15th September, 1977, The
Defence of Pakistan  Rules, 1977 were also repealed by means of Ordi-
nancd XII of 1977 on 15th September, 1977, The result of the Notifica-
tion and the repealing Ordinance wonld be that there are no hostilitios
between India and Pakistan. As a consequence of the same the bar
contained in section 83, C. P. C. is not applicable against - the present
petitioners, : '

“mr!'.“.n(:y

Now, we advert to mertis of the case. On the criminal side of the matter,
the position is quite clear. There is no provision ‘in Cr. P. C, analogous Lo
section 83, Cr. P, C.” The petitioners who are Indian Nationals have been
apprehended in Pakistan waters. They were  without valid = documonts.
They were tried by the competent Court and convicted accordingly.  The
petitioners did not challenge their conviction in an appeal; and the revision
petition filed by them through Jail had been dismissed by this Court, It is not
disputed that they are Indian Nationals and have been arrested within the

S fa o
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territory of Pakistan, By section 2 of Act of 1952 entry means entry by
wzter, land or air. The learned counsel has tried to urge that they had
got been apprehended in the Pakistan waters.  This argument needs no
gonsideration as they have admitted before the learned Magistrate that
they had been arrested within the Pakistan waters. il nof examine the
contention that the petitioner had per force to take refuge in territorial water
of Pzkistan. This plea did not e

y _ I find favour with the trial Court, We will
therefore, not enter into factual controversy., ‘

The contention of the petitioners’ learned counsel is that Act of 1952
has not been made applicable to Gwadur. The learned Advocate-General
nas referred to Notification No. D, 6329-P/52, dated 20th November,
1952, aod states that by means of this Notification this Act was extended
1o the Province of Baluchistan. This argument of the learned Advocate-
Geoeral has no force. By means of this Notification, the Ordinance was
extended to the Province of Baluchistan, Gwadur was a part of Baluchistan
g Jnion, and therefore it does not apply to Gwadur. The learned
Advoczie-General sought sufficient time to produce the Notification issued
apder ssction 6 of the Act of 1952; but he failed to produce the same.
In my opinion such notification is not necessary in view of Gwadur Applica-
i ntral Laws Ordinance, 1960 (Ordinance XXXVII of 1960). By this
Ordinznce 21l Central Acts includi

ng all orders and other enactments etc.
which were enforced in defunct District of Mekran of West Pakistan before
18th September, 1958, shall be deemed to have been in force in Gwadur

District. To mzke it more clear, it was declared under section 2(2) of this
Oréinzpocz that any Central law made before or extended to the whole of
Pziistan, or the whole of West Pakistan shall extend and shall be deemed
ip hzve extended to Gwadur. Act of 1952 was extended to the whole of
Pziastan, It is thus clear that Act of 1952 had been made applicable tpc
Gwziur, by this Ordinance. Under the President Order No.15 of 1959,
Gwzcur was made a part of Mekran District in Kalat Division. - :

The next

hext contention of the learned counsel, that the Coast Guard authorities
=24 no jurisdiction to apprehend the accused, is also without any substance,

z :.L-.azi Cozst Guard Act (XVIII of 1973) was constituted to perform the
“llowing functions:—

(a) prevention of smuggling;
)

) i : . . .
(b) prevention of illegal immigration and to immigration from the
country; :

(¢) stopping enemy agents or saboture from infiltrating into the country
‘ zlong the coastal areas; and

(d) supplementing defence in war. (Section 3)

QUETTA 89

[

v

i B

v

0me
4
[

1y

"=

rent the
6 2 . cistan Coast Guards not only to prevent t

is the functions of rlg?enfali}lligafll immigration to the country. _Untc‘:ler
e e aticty Coast Guards Act (XVILLof 1973) (heeinafier
4 of the P;;VHE; of 1973) the Officers and members bon tnfruziecfl
i Ad -ons of Officers of Customs as m3Y\rvf61969) v
1 soch function: ecs under the Customs Act (IV o ;
mm e %%“dzrb section 6 of that Act for,tt:ffpﬁl‘:irn?c? szt?d
o8 of Sffgggjﬂgtzfig the coaslail_ ar}i:as ogr}EzSPr;;:&cc;n those areas.
- 2 T 5 0 the V S ﬁicefs
‘ gmcp(t.ét)lgoft;:c;ﬁ;;]m.ll; of the Act 01;1 1973t§:m0mﬂ3§‘sal?snf=ii Ocharge
acn L4) vers conferred on .
‘hﬂﬂ.fﬂcf"ﬁg;l%ﬂ ‘E:Z‘{%E?A'ct, 1861 (V of 1861) and under the
station uo -

Scanned with CamScanner

L2008




corant LGAL IRLI0MS y
ALL PAEISTAN Ly 14,y »
. A Y of 189%), In my viey o
o 1694 (/x,r,t oF A el the 1.
?cetlllu(; oé Lared as Police Officers under this ¢ " ﬁ/ﬂﬁ,’[i"""
06 i pct of 1952 they bad tig wilhiriny 1, ¥4

90 QUETTA
Criminal Pr

Zorce have
0f the l o i 6 o > 1) X ' P ’
under section ho had contrayened any ot the Wit 45

refore ; , T
i\l:i(t’hout warrant /i‘:ﬂty Pﬁﬁg"j’i W e
: \ ct 0 . , .
section 3 of the tended by the learned counsel For 1 pditioue., "
It is next con fiscate the goods aliey 1, 70

10 pOWEr Lo Col i ey

te had '.f hg learned Advouals General has sty tat, o
isions of Customs Ll theretore 1.,
Al "

learned Magistra

icted
been convicted.
ha('l ed have violated the prov is conlroversy, we have
acull:icb seized. In order 10 resolve this COnUOVErsy, e nave iy o
could be ’

. ‘o ustoms Act, The Central Bosrd of ;/,’w_f/“_',”"‘?l'é
the various [&rov%&ﬂ)‘; ;)’f galﬁd Ath January, 1973, entrustesd fi j,:'zf;
o ?,’Of ﬂ?é Customs Officers to the Officers of the Vors— Ay
fuchogtfon 157 (extent of confiscation l)f any t;z,’f;f;_fis}, wition 15

tL:séarch on reasonable ground),  section 159 (persons o, 4
a(urcsted may be taken before Gam»tled Ofﬁc:e{)‘, w-f;(t,mn W’ (19 rens o,
X-Ray bodies of suspected persons), .smuoln J;)!.’ (power i “ity)
section 162, (to issuc such warrant Qf a ,Aag(ustm% O B iatine
by a Gazetted Officer of Custoin), section 163 (ersom 19 gy
and arrest without warrant), section 164, (powier 10 stop z0d gy,
conveyances), section 165 (Empowier Lo €xaming persons) vidio i%
(Empower to summon persons to give ‘evidence), setion 167, (oo
to arrest persons escaping may bq aft/:rward§ or arrested) section 1%,
(Seizure of things liable to-confiscation), Section 171, (when stz of
arrest is made, reason in writing to be given),

The Officers of the Force had the power to arrest, investigste 104
challan the accused under the Customs Act. They had no pawer 1o omfisay,
the goods seized by them, Under section 169 of the Act, things sizs’
by the Officers of the Force shall without unnecessary delay be delivend
to the care of the Officers of the Custom who has to zdjudicste 24
confiscate the goods 5o seized. In the present case the Custom zuthortes
. have not taken any action for the¢ confiscation of the goods in zuwrizes

‘with the Customs Act, Under section 180 of the Customs Act, no orés
‘under this Act shall be passed for the confiscation of any goods unless te
owner of the goods is informed in writing of the ground on which s
proposed to confiscate the goods or to impose a penalty, Undsr w2
tion 168(2) where goods are seized under subsection (1) of section 1%,
:vl;?h im: show-cause nofice 1n respect thereof js given under section lo
perso[; KZ I1][111011';]!13 of seizure of the goods, the goods shall be returned 1o 122
P monthsw ose.f possession .they werc seized provided that the p’:ﬂ’:’f
Collector of Cu“f‘y ‘?{Jmaﬂon@ to be recorded in writing be cxtended by 1
no proceedings 3:‘;"?‘_. ¥ a period not exceeding 2 months. As stated sbow
for the confiscatjoniRRtE Act has been taken by the Custom 0%

€ lear ) ¥ VL) fe 0
provision-in ::tdb g PEthe petitioners has argued that there 15 27

Ge Sl ure of the goods. The learned Ad707%%
forn:igallatilzaonwo‘ftfg as the pgtitioners had been aPPfCh””,d"d
competent Coyry 1952 and they had been convicted 2‘;5
under section 517, @ be confiscated by the trial Mag™

. Section 517. @
trial the Couriu'
Property  produded

g (on of 1B
mplates that after - the conclusiol O;t'm

8. as it thinks fit for the disposel % )
9%, 1n 18 custody or regarding 28
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‘  Sureman Huu v. STATE (dbdul Qadeer Choudliry, J)

3
i
ce appears to have been committed or which has been used for the
of any offence. The reasonable interpretation of section 517,
have been produced before a

P graission
075 (. is that the property or document
(1:> a1 Court or taken into custody durng the investigation made in

The provisions regarding search

C”mrldancc with the provisions of Cr. P. C.
’?GB person, place, and the production of ‘documents are contained in. sec-
0'0115 51, 53, 94, 95, 96, 97, 98, 99, 99-A, 103(2) ‘and 165, Cr. P. C. Under
W ion 170(1) when the evidence is sufficient, the case isto be sent to a
MggiStmte’ Under section 170(2), Cr. P. C. the Officer incharge of police
tion shall also send to such Magistrate any weapon oOf other article
hich it may be necessary to produce before him.. A criminal Court can
W an order under section 517, if the property has been seized during the
Psv tigation under the above-quoted provisions.” The livestock and the
y the Officers of the Force are not stolen goods. They have
ed from the person of the accused on their arrest. They
“:d qot been used in the commission of offence. The expression “regarding E
gvhich any offence appears to have been committed” is not relevant because it
or5 {0 CASES of offences relating fo property as in-case of theft or criminal
mism)r'opriatlon of goods and of similar description. The words ““which
s been used for the commission of offence” have reference to instruments
1 gu, pistol etc. and these.weapons “have been used for the commission
f offence. There is special procedure for adjudication and confiscation
ntion of learned

gftha goods seized under the Customs Act. Itis the conte

General that the livestock seized by the Coast Guard authorities
n brought inoto Pakistan

ydvocate: ; : :
e smuggled 1nto Pakistan. ~They had been bl
qatets i0 violation of section 15 of the Customs Act. Section 15 is_not
racted -a$: the goods specified in section '15 have not been seized from
e accused persons. “Smuggle” has been defined in scction 2(s) of the
(ustoms Act as: e .
(§) “Smuggle” means to bring into or take out of Pakistan, in breach
striction for the time being in force, or

fo any prohibition or restric
evading payment of .customs-duties or taxes leviable thereon,—

" (a) gold bullion, silver bullion precious stones, currency manufactures

of gold or silver or precious stones or any other goods notified by the,
Federal i Ir case exceeding
ue; -

Government in, the official Gazette, in eac

one thousand rupees in value; "
(b) any goods by any route other than a route declared under section 9 -
ther than a customs station, . . « o

or 10 or from any place 0 ' _
and includes an attempt, abetment or connivance of so bringing in or
and all cognate words and expressions

taking out of such goods;
shall be construed accordingly.
lisfirst to be determined by the compet
it that the “goods seized from the gccused are sm
b order of confiscation can be passed under the Customs Act but confisca-
i cannot be made. under section 517, Cr. P. C. We therefore, Illf;ldctha; tge
, Cr. P, C,

Wiscation of the property by ‘the Magistrate under section 5 :
?ulu?gal and without lawful ‘authority. The livestock and goods had been
m?"on,ed and the sale-proceeds are lying with -them. We therefore, while, G
itaining the order of conviction, the order of confiscation|”

i set aside _
8oods and direct that the sale-procee seized by the respon-

peen secur

ooooo

ent authorities under the Customs
uggled articles and then

ds of the goods
Id be no order"

de 3
@%E:ngt returned to ‘the, pctitioners/accuscd. -There wou
e i ety Petition partly accepteds:
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