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ACT:

Constitution of India, Arts. 5 and 7 and Proviso to Art. 7-
Wfe mgrated fromlIndia to Pakistan after the 1st March
1947-Her husband 'continued to be in India-Wfe whether
citizen of India Art. 7 overriding Art. 5-Adm nistration of

Evacuee Property O di nance 1949 ( XXVI] of 1949) -
Adm ni stration of Evacuee Property Act, 1950 (Act = XXXI  of
1950) - Evacuee Property Ordi nance (Bi har Ordi nance No. |1l of
1949) - Evacuee Property-Definition of Whet her i ncl udes

interest of an evacuee in property held as trustee or
benefi ci ary and whet her incl udes wakf property and interest
t herein.

HEADNOTE

The rel evant portion of Art. 5 of the Constitution reads: -
"At the commencenent of this Constitution every person - who
has his domcile in the territory of India and who was born
inthe territory of India shall be a citizen of India".
Article 7 of the Constitution |ays down: -

"Notwi t hstandi ng anything in Art. 5, a person who has after
the first day of March 1947, migrated fromthe territory of
India to the territory now included in Pakistan shall not be
deened to be a citizen of India"

It was contended on behal f of the respondent Kumar Rani who
had mgrated fromlIndia to Pakistan in 1948 that ‘she was,
and continued to be, a citizen of India on the ground that
she was born in India and her domcile continued to be  that
of her husband, who throughout continued to be in India and
that her case was covered by Art. 5 of the Constitution.

Hel d (repelling the contention) that Art. 7 of t he
Constitution clearly overrides Art. 5. As the respondent had
mgrated fromlindia to Pakistan after the 1st March, 1947,
her case fell under Art. 7 of the Constitution and that
inasmuch as it was a case of an unauthorised issue of an
invalid permt which had been properly cancelled the proviso
to Art. 7 did not apply and that therefore the respondent
could not be deemed to be a citizen of India.

Held also, that the definitions of the phrase "evacuee
property" in the Administration of Evacuee Property
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Ordinance 1949 and the Administration of Evacuee Property
Act 1950 (XXXl of 1950) clearly include the interest of an
evacuee in any property held as a trustee or beneficiary.
The definition of evacuee property in Evacuee Property
Ordi nance 1949 (Bi har Ordinance No. 111 of 1949) is not

1260

different and the words used therein conprise also wakf
property and any interest therein.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 97 and 98
of 1952.

Appeal s under Articles 132(1) and 133(1)(c) of t he
Constitution of India fromthe Judgment and Decree dated the
13th Cctober 1950 of the H gh Court of Judicature at Patna
in Mscellaneous Judicial Cases Nos. 140 and 107 of 1950.

M C. Setalvad, Attorney-Ceneral for India (G N Joshi
Lal Narain® Sinha and P. G~ Gokhale wth hin, for the
appel l ant-in C A Nos. 97 and 98 of 1952.

B. Sen and |I. N. Shroff, for the respondents Nos. | to 4.
1955. February 10. The Judgment of the Court was delivered
by

JAGANNADHADAS J. - These ‘are two connected appeal s ari sing out
of a. common judgrment of the High Court of Patna on two
applications to it dated the 5th July, 1950 -and 28th July,
1950, under article 226 of the Constitution. The State of
Bi har is the appellant in both the appeals. The first three
respondents in Appeal No. 97 are the sons ~of the fourth
r espondent therein, viz. Kumar Rani  Sayeeda Khat oon
(hereinafter referred to as Kumar Rani). The said Kunar
Rani is also the first respondent in Appeal No. 98. The
other respondents in both the -appeals are CGover nirent
Oficers wunder the appellant, the State of Bihar. The
applications before the H gh Court arose with reference to
action taken against (1) the property, and (2) the person
of Kumar Rani by the O ficers of the Governnent of Bihar
under the follow ng circunstances.

Kumar Rani was admittedly born in the territory of India and
clains to be the lawmfully wedded wife of Captain Mharag]
Kumar Gopal Saran Narayan Singh of Gaya by virtue of  an
alleged nmarriage between themin 1920 according to Arya
Sanmaj rites and subsequently according to Muslimrites, ~She
owned and
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possessed considerable properties. 1In 1946 she created a
wakf of her properties consisting of 427 villages for. the
mai nt enance and support of herself, her sons  and their
descendants, by executing a deed of Wakf-ul al Aul ad dated the
4th May, 1946, by which she divested herself of -all her
interest in the said properties and vested themin Almghty
Cod. She appoi nted, herself as the sole mutwalli for her
l[ife time or until relinquishnent, and her three sons to
succeed her as joint nmutwallis. The deed al so provided that
the net income was to be spent for the naintenance of
hersel f and her three sons with the direction that not nore
than half should be spent by the wakifa for her own use. 1In
July, 1948, Kumar Rani went to Karachi. |n Decenber, 1948,
she returned to India from Pakistan on a tenporary permt
and went back to Pakistan in April, 1949. On the 21st June,
1949, t he Bi har Administration of Evacuee Property
O di nance, 1949 (Bi har Odinance No. Il of 1949) came into
force. The Deputy Custodi an of Evacuee Property issued a
notification on the 2nd Septenber, 1949, under section 5 of
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this Odinance, declaring all the properties conprised in
the abovementioned wakf estate to have vested in the
Custodi an as being evacuee property. He took possession
thereof between the 20th Septenber and 2nd Cctober, 1949.
On the 14th May, 1950, Kumar Rani again cane back to India
under a permanent permt obtained fromthe H gh Comm ssioner
for India in Pakistan. This pernit was, however, cancelled
on the 12th July, 1950, by the Deputy H gh Coni ni ssioner, on
the ground that this was wongly issued, wthout the
concurrence of the Government, a.-, required by the rules
made under the Influx from Pakistan (Control) Act, 1949. In
view of this cancellation, the Sub-Inspector of Police,
Gaya, issued notice to Kumar Rani directing her that since
her permanent pernmit had been cancell ed, she should |eave
India by the 31st July, 1950. In view of these happenings
two applications were filed before the Hi gh Court of Patna,
one dated the 5th-July, 1950, challenging the wvalidity of
the action taken by the Deputy Custodi an declaring the wakf
estate as evacuee property and taking posses-
1262
sion thereof on the basis of that declaration, and another
application dated the 28th-July, 1950, <challenging the
validity of the order of the Sub-Ilnspector of Police, Gaya,
directing Kumar Rani to leave India. The first of these
applications was filed by Kumar Rani along with her three
sons as petitioners and the second by~ Kunar Rani al one.
Both these applications were all owed by the H gh Court and
hence these appeals by the State onleave granted by the
H gh Court. These two connected appeal s canme up for hearing
be-fore this Court on the 26th and 27th October, 1953. This
Court after hearing counsel on both sides was of the opinion
that one of the essential facts (to be nentioned in detai
herei n bel ow when dealing with Appeal No. 97) requisite for
a proper decision of Appeal No. 97 had been assuned ' without
investigation and that it was necessary to have a finding
t hereupon after taking evidence. This Court accordingly re-
manded Appeal No. 97 to the Hi gh Court to submit a finding
and directed that on the receipt of the finding ‘'both the
appeal s (Appeals Nos. 97 and 98) should be heard together
The finding has now been received and the appeal s have been
re heard. It is necessary at this stage to nention that the
advocate who appeared for the respondents in both the
appeals at the prior hearing appeared before us at this
hearing and stated that he had been instructed to wi thdraw
hi s appearance in these appeals and to allow the hearing to
proceed ex parte.
The prelimnary facts having been stated as above, it wll
now be convenient to deal with these two appeals separately.
Appeal No. 98 which raises the fundanental question as to
the continuing citizenship of Kumar Rani will be taken up
first.
Cvil Appeal No. 98 of 1952.
Thi s appeal arises out of the application to the H gh Court
dated the 28th July, 1950, challenging the validity of the
order dated the 23rd July, 1950, issued by the Sub-Inspector
of Police, Gaya. This order is challenged on the ground
that Kumar Rani was, and throughout continued to be, a
citizen of India and
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that the order dated the 23rd July, 1950, which, in
substance, ampunted to an order of her externnent from
India, was in violation of Kumar Rani’'s fundanental right
under article 19 of the Constitution as a citizen of |India.
The question that arises is whether, in the circunstances,
Kumar Rani was a citizen of India at the date of the order
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The contention of Kumar Rani is that though it is a fact
that she did go to Pakistan in the year 1948, she went there
only for a tenporary purpose, viz. for securing the nedica
treatnent of a reputed Haki mand that she was always and
continued to be a citizen of India and that, therefore, the
H gh Conmmi ssioner for India in Pakistan had no power to
cancel the permt issued to her. As regards her allegation
that when she first went to Karachi in July, 1948, she did
so tenporarily for the purpose of nmedical treatnment, the
| earned Judges of the High Court were not inclined to accept
her story. But, all the sane, they held that she was and
continued to be a citizen of India, on the ground that she
was born in India and that her domicile continued to be that
of her husband, Captain Mharaj Kumar Gopal Saran Narayan
Singh, who, it is not disputed, throughout continued to be
in India. The |earned Judges of the Hi gh Court apparently
had article 5 of the Constitution in mnd and acted on the
view of the English law that the wife's domicile continues
t hroughout to be that of her husband during the continuance
of marriage. It appears to us, with respect, that the
| earned Judges of the High GCourt conpletely overlooked
article 7 of the Constitution. The relevant portion of
article 5 of the Constitution says as foll ows:
"At the commencenent of this Constitution, every person who
has his domcile in the territory of India and who was born
inthe territory of I'ndia shall be a citizen of India".
In the view of the Hi gh Court since Kumar Rani was born in
I ndia and bad the Indian domicile of her husband, she was a
citizen of India. But article 7 says:

"Notwi t hstandi ng anything in article 5, a person
162
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who has after the first day of March, 1947, migrated from
the territory of India to the territory now included in
Paki stan shall not be deemed to be a citizen of India"
There is a proviso to this article which will be  noticed
presently. But before noticing the proviso and its,/ effect,
it is necessary to nention the followi ng facts which may be
taken to have been nade out on the record. (1) Kumar Ran
went to Karachi in July, 1948. (2) Her story that she went
there tenporarily for medical treatnment has been doubted by
the Hi gh Court and appears to us to be unfounded. (3) Wen
she came to India in Decenber, 1948, she did so on a
temporary permt stating in her application for the said
permit that she was domiciled in Pakistan ~and ~accordingly
representing herself to be a Pakistani national. (4) She
went back to Pakistan in April, 1949, on the expiry of that
tenmporary permt. (5) She made an attenpt to obtain a permt
for permanent return to India only after steps had / been
taken to vest the property in the Custodian and after the
same was taken possession of. There can be no “doubt on
these facts that she nust be held to have migrated from the
territory of India after the 1st March, 1947. Even if
therefore article 5 can be said to be applicable to her on
the assunption that Captain Narayan Singh was her husband
and that her donmicile was that of her husband, the facts
bring her case under article 7. Article 7 clearly overrides
article 5. It is perenptory inits scope and makes no
exception for such a case, i.e., of the wife mgrating to
Paki stan |eaving her husband in India. Even such a wfe
must be deemed not to be a citizen of India unless the
particular facts bring her case within the proviso to
article 7. This proviso is as foll ows:
"Provided that nothing in this article shall apply to a
person who, after having so migrated to the territory now
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i ncluded in Pakistan, has returned to the territory of India
under a permt for resettlenent or pernanent return issued
by or under the authority of any |aw'

It is contended with reference to this proviso that
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since she in fact returned under a permanent pernmit, she is
entitled to the benefit there of and that the subsequent
cancellation of the said permt is both illegal and
irrelevant. Rule 10 of the Permit System Rules, 1949,
franed by the Central Government under section 4 of the
Influx from Pakistan (Control) Act, 1949, provides that a
permt for permanent resettlenment in India may be granted by
the H gh Conmi ssioner or Deputy Hi gh Conm ssioner only after
securing the agreenent of the State or the Province where
the applicant intendsto settle. Rule 29 provides that

every permit issued under the rules shall be liable to
cancel |l ation at any tine, wthout any reason being assigned
by theissuing authority. In the present case, the permt

has been cancelledin a reasoned order on the ground that,
on the facts of the case, the consent of the State
Gover nnment concerned shoul'd have been obtained before the
permit could be issued. ~Thisis a case, therefore, not of a
valid permanent permt having been issued and the permit
hol der returning to India on the strength thereof and the
sanme having been arbitrarily cancelled. It is a case of an
unaut horised issue /of an invalid pernit which has been
properly cancelled. Hence the proviso to article 7 can have
no possi bl e application. The applicant, is, therefore, not
a citizen of India and the order passed by the Sub-Inspector
of Police, Gaya, dated the 23rd July, 1950, directing Kumar
Rani to | eave India was accordingly valid.~ This appeal nust
t heref ore succeed.

Cvil Appeal No. 97 of 1952.
Thi s appeal arises out of the application to the H gh  Court
dated the 5th July, 1950, challenging the validity of the
notification dated the 2nd Septenber 1949, issued by the
Deputy Custodi an under the Bi har (Adm nistration of / Evacuee
Property Ordinance, 1949, declaring the wakf estate as
evacuee property and taking possession thereof. Three nain
grounds on which this has been contested are as fol lows: (1)
Kumar Rani was not an evacuee. (2) She had witten a letter
dated the 2nd June, 1949, addressed to her ,second -son
Kumar Fat eh Singh, whereby she relin-
1266
qui shed the office of nutwalli in the wakf estate, and
therefore by virtue of the said letter and in pursuance of
the terns of the original deed of wakf, her three sons,
respondents | to 3, had beconme the joint mutwallis as  well
as the owners of the beneficial interest in the wakf estate.
It being undisputed that these three remained in /India
throughout, it is contended that the property at the date of
the notification was the property of these three sons and
not of Kumar Rani and that, therefore, t he Bi har
Admi ni stration of Evacuee Property O dinance, 1949, has no
application to the facts. (3) The Bihar Admnistration  of
Evacuee Property Ordi nance, 1949, is not applicable to wakf
property and to the beneficial interest of the applicants
t herein. So far as the first point is concerned an
"evacuee" is defined as follows in the Bihar Adm nistration
of Evacuee Property Ordinance, 1949:
"A person who, on account of the setting up of the Dom nions
of India and Paki stan or on account of civil disturbances or
the fear of such disturbances, |eaves or has, on or after
the 1st day of November, 1946, left, any place in the
Provi nce of Bihar for any place outside the territories now
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form ng part of India".
It is clear that, as already found above, Kumar Ran
mgrated to Pakistan fromlndia after the 1st March, 1947.
In view of the fact that her plea as to the reason for such
m gration has not been accepted, she can well be taken to
have left India for Pakistan in the circunstances set out in
this definition, and after the prescribed date. She has,
therefore, been rightly taken to be’ an "evacuee" by the
Cust odi an. As regards the second point, the al | eged
relinqui shment of the office of mutwalli by Kumar Rani and
the wvesting of the interest in the wakf property in her
three sons, respondents 1 to 3, as joint nmutwallis thereof,
by virtue of the terns of the' deed of wakf, is based on a
letter addressed to the second respondent, her second son
Kumar Fateh Singh, purporting to have been witten by her
and dated the 2nd June, 1949. The genuineness of this
| etter has been challenged and it is the issue as to it
1267
genui neness that was remanded to the H gh Court for a
finding ‘by  the previous order of this Court. The 7 High
Court having taken evidence on the matters at the hearing
after remand and having considered the sane, has clearly
found that the letter was not genuine. W have gone through
the finding and the material relevant thereto, and can find
no reason not to accept it. There is, therefore, no
substance in this second contention. As regards the third
point, the contention is based on the definition of the
phrase "evacuee property" in the Bihar Admnistration of
Evacuee Property O di nance, 1949, which is as foll ows:
"Evacuee property means-any property in which an evacuee has
any right or interest or which is held by himunder any deed
of trust or other instrument". It is contended that this
definition does not apply either to the wakf property or to
the beneficial interest of the mutwalli therein and ' that,
therefore, the property in question did not vest in the
Cust odi an. Now, as al r eady st at ed, the origi na
notification vesting the wakf property in the Custodian was
made under section 5 of the Bihar Administration of Evacuee
Property Ordinance, 1949. This Ordinance was repealed by
section 55(2) of Central Ordi nance No. XXVI| of 1949. The
Central O dinance defined "evacuee property" as
"any property in which an evacuee has any right or interest,
whet her personal or as a trustee or as beneficiary or-in any
ot her capacity".
The Central Ordinance was in turn repeal ed by Cenral Act No.
XXXl of 1950 and "evacuee property" has been defined therein
as meani ng

"any property of an evacuee whether held by himas . owner
or as a trustee or as a beneficiary or as a tenant or in any
ot her capacity".
The word "property" is defined as neaning
" property of any kind and includes any right or interest in
such property".
The Central Ordi nance which repeal ed the Bi har Ordi nance as
wel | as the Central Act which repealed the Centra
Ordi nance, each contain section 8(2) providing that
1268
" where inmmediately before the comencenent of this
Ordinance (Act) any evacuee property in a Province has
vested in any person exercising the power of Custodian under
any |aw repeal ed hereby, the evacuee property shall on the
commencenent of the Ordinance (Act) be deened to have been
vested in the Custodi an appointed or deened to have been
appointed for the Province under the Odinance (Act) and
shal |l continue to so vest".
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The definitions of the phrase "evacuee property" in the
Central Odinance and by the Central Act are clear and
unanbi guous so as to include the interest of an evacuee in
any property held as a trustee or beneficiary. There is no
reason to think that "evacuee property" as defined in the
Bi har Ordinance was neant to be anything different. The
words used in this definition are of sufficient anplitude
and we are of the opinion that the Bihar definition
conprised also wak property and interest therein. W are
al so of the opinion that the successive repeals of the Bihar
Ordi nance by the Central Odinance and the Central Act and
the continuance of the vesting in the Custodi an, places the
matter beyond any doubt. = This contention nmust, therefore,
fail. This appeal also nust accordingly succeed.

In the result both the appeals are allowed. The appellant
in the circumstances will get only the costs incurred before
the High Court on remand in Civil Appeal No. 97 of 1952.
Appeal s al | owed.




