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southern street.-The deceased succumbed to the injuries at tge SPOF-_The Moy,
for the occurrence, as narrated in the F.LR., was that t chpenuon?r W
vagabond and used to roam in the street where the house of the complaingp, W
situated. The complainant and the deceased, on a number Of‘OccasiOns‘
asked the petitioner not to roam in the street and 6/7 days before the OCCurreng,
When restrained to roam in the street, a quarrel took place between the Petition,
and the deceased and due to the intervention of Sh.ahbaz Hussain ang p,.
Zulfigar Ali, reconciliation took place, but while leaving the spot, the'petitionet 7
threatened the deceased with dire consequences. ; :

5. During the investigation the police arrested the acquitted CO-accugy
real brother of the petitioner, Hussain alias Hussaina, as 'compani(,n of
petitioner, who had. launched the attack. In course of trial it was alleged
Hussain alias Hussaina, brother of the petitioner, had fired a shot with a pig
hitting the deceased although in the F.L.R. the brother of the deceased was g
named nor the complainant had attributed any role to the companion of the
petitioner. Rather it was stated that the companion was empty-handed, The
learned Judges  in the ‘High Court considered this aspect, but did not pyy,
attention to it on'the ground: that the complainant was under a shock g
therefore, he omitted to mention the role played by said Hussain alias Hussaing,
brother of the petitioner. It is not believable that the complainant would,omit t
mention the name of the brother of the petitioner although they lived in the ‘same ‘
vicinity. The learned trial Judge by giving benefit of doubt acquitted him, This
circumstance coupled: with the question as.to whether the-other eye-witnesses,
who ‘have . been relied upon, - living at -a' considerable distance; had’ seen the
occurrence; requires consideration. The other eye-witnesses prima facie seem to
be chance witnesses and ‘their explanation about their presence at the scene of
occurrence also requires examination. In this.view of the matter, we will igrant
leave to appeal to reappraise the evidence to ascertain as to whether the evidence|}
in this case was correctly appreciated in consonance with the principles laid
down by this Court to govern the appraisal of evidence.

N.H.Q./M-281/S Leave granted.
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(On appeals from the judgment and order of t
g ” e Lah i
hore. dated 20-6-1992 passed in Writ Petitions Nos.31-R of olrgsgﬂl c1:(1“1]31

@ pisplaced Persons (Land Settlement) Act (XLVII of 1958)---

.. 10 & l%-—-Reglstr.anon of Claims (Displaced Persons) Act (III of 1956),
5‘6.--Muk1.lba“ Pfoccedl_ng‘s"-lntet:ference of Settlement . Authorities/Notifed
officer with order vequlng claim of claimant/allottee passed by Claims
Organization under Beng‘fatIQn of Claims (Displaced Persons) Act, 1956:--
Claimant whose cl.mm 1 respect of land' left in India ‘was verified under
Registration gf Claims (Displaced Persons) Act, 1956 and secured allotments of
jand in different revenue estates in liew of his claim---Settlement
Authorities/Nouﬂ?d Officer,.cancelled allotment by allottee on basis of verified
claim in Mukhbari proc.:eedings holding that allotment was obtained by claimant
through misrepresentation and fraud---Finding of fact recorded by Settlement
authority/Notified  Officer was set aside by High Court in exercise of
Constitutional ~jurisdiction---Validity---Claims Organizations created under
Registration of Claims (Displaced Persons) Act, 1956 and Displaced Persons
(Land Settlement) ‘Act., 1958 were not only different in their functions but they
exercised jurisdiction in different spheres---Fraud, no doubt - would - vitiate
solemn proceedings, but an order obtained through fraud was only voidable and
unless it was set aside in appropriate procéedings, it would hold field---To avoid
effect of an order obtained by fraud, two courses were open, firstly that it could
be challenged directly by way of proceedings prescribed for that purpose and
secondly, it could be attacked collaterally---Powers available to an Authority or
Tribunal of limited jurisdiction to recall order obtained through fraud;, would not
extend to cases where order was attacked collaterally in proceedings---Power to
disregard an order obtained by fraud or misrepresentation in"a collateral
impeachment, was available to superior Courts or Courts of general
jurisdiction---Such power was not available to a Tribunal which ‘either :
had acted in an administrative capacity oOr enjoyed only a special or
limited jurisdiction in defined sphere---In absence of anything in language
of Ss. 10 & 11, Displaced Persons (Land Settlement) Act, 1958 to indicate that
officer appointed under that Act could upset of recall order passed by an
officer appointed under provisions of Registration of Claims (Displaced
Persons) Act, 1956, officer exercising power under Displaced Persons (Land
Settlcmcnl) Act, 1958 would have no Authority to recall or set aside order
Passed under the Act of 1956--Order of entitlement passed in favour of
Claimant/allottee under Registration of Claims (Displaced Persons) Act, 1956
aving attained finality, Settlement Commissioner exercising POWETS under
$5. 10 & 11 of Displaced Persons (Land Settlement) Act, 1958 could not
"Nerfere with order passed in favour of claimant/allottee even on ground that
%d order was obtained by fraud---High Court, thus, had rightly. observ.cd that
Order passed by Chief Settlement Commissioner, was not sustainable in law.
™. 2679, 2680, 2681, 2682] A, B, C, D, E&F
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Qutubuddin v. Hidayat Ullah Khan Mokal 1976 SCMR 52; oy,
Sertlement Commissioner v. Muhammad Fazil PLD 1975 SC 33 a;df

Muhammad Yaqoob v. Nazar Khan 1983 SCMR 1252 ref.

(b) Fraud---

——Fraud, no doubt, would vitiate most solemn proceedings bu an org,
obtained through fraud is only voidable and unless it is set aside in appmpria(:
proceedings, it will hold field. [p. 2680] C

Sh. Ziaullah, Advocate Supreme Court and Ch. Mehdi Khan Mehtg)
Advocate-on-Record (absent) for Appellants (in C.As. Nos. 506 and 507 0}
1993). ;

Ch. Mushtaq Masood, 'Advocate Supreme Court for Appellants (in
C.A. No. 510 of 1993). ; 1hes ,

Hamid Mirza, Advocate Supreme Court and -S. Inaya} Hussain,
Advocate-on-Record (absent) for Respondents Nos. 2 to 4 (in C.As. Nos. 50
and 507 of 1993).

Sh. ‘Ziaullah, Advocate Supreme Court and Ch. Mehdi' Khan Mehtab,
Advocate-on-Record (absent) for Respondents Nos.5, 8 and 9.

Ch. Mushtaq Masood, Advocate Supreme Court for the Settlemen
Department. 1 .

JUDGMENT

SAIDUZZAMAN SIDDIQUI, J.---We propose to dispose of above-
mentioned 3 appeals by a common-judgment as the questions of law arising it
the above appeals are identical.

2. Civil Appeals Nos. 506 and 507 of 1993 are filed by Muhammad
Siddique and others (hereinafter to be referred as 'the appellants'), who wert
“informers before the Settlement Authorities while Civil Appeal No. 510 of 1993
is filed by Additional Commissioner/Settlement Commissioner Lands Wi
powers Qf Chief Settlement Commissioner, Pakistan. Leave granting order in the
above case reads as follows:- ’

"The facts of the case as narrated by the petitioner are that Mst. Ch“"d
Bibi filed claim for the land of Mst. Chandowidow of Umrao Khan '
the lands in Revenue Estate Ferozpur Jhirka District Gurgaon, ¢
well as urban. Allegedly, the Central Record Office verified the Ruml.
Claim to the extent of 7,474 Units against which it was = claim®
r(l:lspon(;it?mz Nos.1 t0 4 that rural land equivalent to 6,350 units W2 0
E‘r h(:t\frb ::1 alff.en:m villages in District Narowal and Tehsil Shakarg” [,
of Claims (I%rilsculhurg] land claim under Schedule IV to the Regislranof
'splaced Persons). Act of 1956 was verified to the Xt 4

85] PlUs againsl L
s which allot : 0
SCMR . ments were secured to the extent
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Lakhfl Singh, Khanowal, Palkholi, Mull Rajwa, Lohan and Siraj of
Tehsil Narowal and villages Nagowal and Marlwal  of Tehsil
Shakargarh, District Narowal, were also cancelled and are not subject-
matter of the present proceedings. There are different versions with

regard to date of death of Mst. Chando as well as Mst. Chand Bibi.

There is also dispute as to whether Mst. Chando. the predecessor-in-
interest of Chand Bibi was alive at the time of Independence and,
therefore, Chand Bibi was not entitled to claim anything on behalf of a
person who had not migrated to Pakistan but finally the Notified
Officer in the order dated 29-12-1985 held that Mst. Chand Bibi was
entitled to 1/5th share out of the property of Mst. Chando, the last
deceased rightholder. She was declared entitled to 1/5th ‘share-in view
of provisions of para. 67-B, Chapter 9 Part II of West Pakistan

" Rehabilitation and Settlement Scheme. Rahim Bakhsh and Jaggu were

declared to be entitled to the inheritance of Mst. Chando and their
shares were reduced from the allotment secured by Mst. Chand Bibi
and finally Mst. Chand Bibi, the predecessor-in-interest of respondents
Nos.1 to 4, was declared to be entitled to the allotment of land to the
extent of her 1/5th share i.e. 1212 P.I.Us. of rural and 170 P.L.Us. of

urban land.

Learned counsel for the petitioner has submitted that the Board of
Revenue in exercise of its power has found the frzu}d and forgery
committed by Mst. Chand Bibi in securing z.allotmcnl from Scttlement
and Rehabilitation Authority and the High Court crredB md l:;
discretionary jurisdiction to annul the order of the Boar

“Revenue,

sons

; isplaced Per:
Learned counsel has referred to section 10 of the Disp "

(Land ' Settlement) Act XLVI of 1958 which provides
hereunder:-

"If the Chief Settlement Commissioner is satisfied that anrill(r);r;:::;[?::
been obtained by any person by means of fraud ‘;‘r ?lzﬁch ‘;)e S
then without prejudice to any other penalty to WhC ase gn ORET
be liable, the Chief Sewlement Commissioner P oned or
cancelling the allotment, or reducing the area of the

such other order as he may deem fit."
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"“Government Memorandums No. 3705-R(L), dated 2nd June
No. 9448-R(L), dated 13th November, 1953)."

* competent Authority upon . the cancellation of the allotment of such

Supreme Court Monthly Review - [Vol, Xxy

He has also referred to paragraph 67-B of .the Rehabili[miml
Settlement Scheme which reads as fqllows:- :

"67-B-The rights of the .deceased right-holders should pe cong

; ; : e
_upon their successors after proper enquiry and if and whep all Treq

; Olmg
are made to the successors they should receive land only to the exlemnn

their respective shares in . the inheritance. (Reference formey pllnj:h
»'1953 ang 7

The learned counsel has referred to Qutubuddin v. Hadayat Ujjap 2
Mokal (1976 SCMR 524) wherein it has been held that "j, Cage

inquiries made by Chief Settlement Commissioner reveal that 'fraud hag
been practised by the petitioner on Claims Registering Authoritieg the
transaction by which verification of claims and allotments of land have

been obtained will, in their entirety, become void ab initio and non ge

~in law." Tt further held that "Writ jurisdiction cannot be invoked

provide a shield to orders’ of verification of Claims _ obtained py
fraud". et ( ;

Leave to ﬁppeal is granted.

As leave has been granted in C.P. No.91 1/L of 1992, leave to appeal is
also granted in the connected Civil Petitions Nos.624/L of 1992, 625/L 7
of 1992, 842/L of 1992 and 843/L of 1”992, to consider whether they or
anyone of them were informer within the meaning of Displaced Persons

(Land Settlement) (Amendment) Act, 1974 section 14 (1-A)/" which
contemplates as follows:-- :

"Where, at any time before or after the commencement of the Evacuee
Property and Displaced Persons Laws (Amendment) Act, 1973 (LV of
1973), any person has furnished or furnishes information about any
bogus or fraudulent allotment of land and the information has been or is
proved to be correct and such land has been or is resumed by

land, the informant shall be entitled-

(a) if he is a claimant, to allotment of the resumed land to the extent of
his claim pending for allotment in the same Province or, if the resumed
land has already been allotted to some other person to the allotment, (0
the said extent, of any other land of his choice available for allotment in
the same Province; and

() T '
And whether they are entitled to allotment of cancelled land.

The respondents wi_l] not make further alienation of land."
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The learned counsel for the appeljants have jointly contended - that the

order passed in respect of the claim under the Registration of Claims (Displaced
Persons) Act, 1956 (III of 1956) (hereinafter to be referred to as 'Act III of
1956) verifying and recognising right of Mst Chand Bibi as sole heir, could not
be set at naught by the Notified Officer in proceeding under sections 10 and 11
of Displaced Persons (Land Settlement) Act (Act XLVII of 1958) (hereinafter to
be referred as Act XLVII of 1958). It is not disputed by the learned counsel for
the appellants before us that the claim of Mst. Chand Bibi verified under the
provisions of Act III of 1956, has not been set aside or interfered with so far, It
is also not disputed by the learned counsel for the appellants that the allotments
were made in favour of Mst. Chand Bibi or in favour of her legal heirs under the
provisions of Act XLVII of 1958 on the basis of the claim verified under Act,
Il of 1956, The crucial question, therefore, which arises for consideration . in
these cases is that whether the settlement authority exercising powers under
sections 10 and 17 of Act XLVII of 1958, could set aside or interfere- with the
order passed by a officer in the Claims Organization under Act II of 1956, The
leamed counse] for the appellants have jointly contended that the Chief
Settlc‘mem Commissioner in his capacity as notified officer came to a
INite  conclusion that Mst. Chandoo, the predecessor of Mst. Chand
M‘s: never migrated to Pakistan, and therefore, verification of claim in respect of
Vithy C and Bibi under. the provisions of Act III of 1956 was wholly

tiom Jurisdiction which' could be ignored by the- settlement department.
ity 0 and 11 of Act XLVII of 1958, under which the allotment was made

.Vfo“‘fi::_ur of legal - heirs of Mst. Chand Bibi has been cancelled, reads as

'SCCIion 10. p

Yower of Chief Séttlemem Commissioner to cancel Allotment.
If the cp

ief Settlement Commissioner is satisfied that an allotment has

en obtained by any pefson by means of fraud or false representation,
then 'wilhout Prejudice to any other penalty to which such person may
¢ liable, the Chief . Settlement Commissioner may pass an order

\

[
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or reducing the area of the lang
allotled

otment,

. a” "
cancelling the he may deem fit.

such other order as |

iof Settlement Commissioner to cance| or

jon 11. Power of Chief T
Secti llotment or t0 amend or vary (erms of allotrpem.(l ) N°\'Wllhstan".“°
allotment OF 2=_==== aw for the time being in fores qmg

=S 1
thing contained in any other fo : .
anything to the provisions of this Act and fp, mz N

ject
any contract, but subjcc. f
ma):ie thereunder, the Chief Settlement Commissioner, may, for p, |
to be recorded in writing, cancel or terminate any ?“mmcm i \
made under a Scheme of under this Act, or amend or " vary the ey

any such allotment or lease:
no order undei this subsection shall be passed by

nt Commissioner without giving the person  affeyy
f being heard.

!

Provided that
Chief Settleme
thereby a reasonable opportunity 0
(2) If any allottee, lessee, holder or occupant of any land  acquired unde,
this Act by reason of lack of a valid allotment order for lease or oy
accoint of an order made under Sub-Section (1) is not, or ceases (o b,
entitled to the possession of such land, he shall, when-so required by
the Chief Settlement Commissioner, surrender the possession thereof to

the Chief Settlement Commissioner in this behalf.

(3) If any person required under subsection (2) to surrender possession of
land, fails to do so, the Chief Settlement Commissioner, or any person r
authorised by the Chief Settlement Commissioner in this behalf may |
notwithstanding anything to the contrary contained in any other law for |
the time being in force, eject such person and take possession of the
land and 'may use or ‘cause to be used such force as may be necessary

for the purpose.”

The organizations created under Act III of 1956 and Act XLVII of 1958
are not only different in their functions but they exercise jurisdiction in different
spheres which are well-defined. Fraud, no doubt vitiates most solemn
_proceedi‘ngs, but an order obtained through fraud is only voidable and unless it
is set aside in appropriate proceedings, it holds the filed. To avoid the effect 0
an order obtained by fraud two courses are open. Either it can be challeng
directly by way of proceedings prescribed for that purpose or it can be attack
collalerall)f. The view that a Tribunal of limited jurisdiction cannot recall &
or‘der obtained from it by practising fraud unless statutory provisions exist "
fhis behalf, has undergone change. The preponderance of judicial authoritics
now is in favour of conceding such a power to every authority, tribunal
Court on the principle that fraud vitiates all proceedings Howe#er, such pO**
aval!able to an authority or tribunal of limited jurisdic;tion to recall an orde”
obtained through fraud does not extend to cases where the order is atack?’
cf:ollaterally in the proceedings. The power to disregard an order obtain®
raud or misrepresentation in a collateral impeachment, is available only

i

“

Loy

)
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Courts or the Courts of general jurisdiction. Such power is not available

h. either acts in an administrative capacity or enjoys only 2

superior
ee Chief Settlement

' & tribunal. which; elther .act
ecial  OF limited jurisdiction in defined sphere (S

issioner v. Muhammad Fazil, PLD 1975 SC 331). There is nothing in the
e of sections 10 and 11 of Act XLVII of 1958 to indicate that an officer
appoiﬂwd under it could upset or recall the order passed by an officer appointcd
under the provisions of -Act III of 1956. It is true that the .ofﬁcers in the
pierarchy of Act XLVII of 1958 have been authorised to set aside or cancel the
order of allotment obtained by practising. fraud and misrepresentation by 2
his authority conferred on the officer appointed under Act XLVl

of 1958 is confined only to the alleged fraud. committed with reference to the
roceedings arising under that Act. There is no doubt in our mind that an
officer exercising power under Act XLVII of 1958 has no authority to recall or
set aside an order passed under Act III of 1956. In the above-stated legal
f there was an allegation of fraud with reference to any proceedings
decided under Act III of 1956 the same could not be upset or interfered with by
the officer exercising power under Act XLVII of 1958. The whole case of the
appellants is built upon the order passed by the Notified Officer/Chief
Settlement Commissioner dated 29-12-1985. A bare reading of this order shows
that the allotment of land in fayour of Chand Bibi, under Act XLVII of 1958 has
peen held to be fraudulent on the ground that the claim of Mst. Chand Bibi
under Act III of 1956 was verified as a result of fraud and misrepresentation.
This collateral attack on the validity of the verification of claim of Mst. Chand
Bibi under Act III of 1956 could not be entertained by the Notified Officer/Chief
Settlement Commissioner who was exercising power under sections 10 and 11 of
Act XLVII of 1958. It is admitted before us that until the repeal of Act III of
1956 by Act XIV of 1975, no proceedings were filed or initiated under Act III
of 1956 to question the validity of claim verified in favour of Mst. Chand Bibi.
The order of entitlement passed in favour of Mst. Chand Bibi under Act III of
1956, therefore, attained finality. The Settlement Commissioner exercising
powers under Sections 10 and 11 of Act XLVII of 1958, therefore, could not
interfere with the order passed in favour of Mst. Chand Bibi under Act III of
1956 ‘even on the ground that the order was obtained by fraud. We are,
;:e(l;ifore.. of the view that the learned Judges of the Division Bench were right
i serving th?t the order passed by the Chief Settlement Commissioner was
sustainable. in law and that the heirs of Mst. Chand Bibi were entitled to the

sp
Comm
languag

position, i

-all 2 4 3
otment of land in accordance with the entitlement of ‘Mst. Chand Bibi

determined under Act I11 of 1956.

hOWeverT\},I: lean;led counsel for the Informer as well as Settlement authorities,
Chang B}bi ?;1 ew:l lemently argued that even according to verified claim of Mst.
e delermir;ed uad otment was in excess of the entitlement of Mst. Chand Bibi,
Woimen; made {.l..ir Act III of 1956. If it was so then to the extent of the
OKeess of g in favour of Ms.t. Chand Bibi or her legal heirs which was in

; entitlement determined under Act III of 1956, the same could be

R /
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‘ i dance with the law
: Informer in accor . ;
e fandtl?:alo;;;(leltl(;ntt:ein support of his contention that while exlea‘%ﬂ
or

I of 1958, the Chief g iy
power under sections 10 a?:rel ]w(;tthtctiex&evriIﬁ chtiofof i CIC;}ilrlr?f ms:;‘kmerﬁ
Commlissifofllgf56°°ilélfhem;:;15 was obtained by fraud, has relied on th, i:;der
gittultl)ucfdin v. ,Hidayat Ullah Khan Mokal (191;76 SC_MR 5241)- The jud m:n{
relied upon by the learned counsel for the appefuan;s is r'lOttOI}i y-dlsung“ishable
on facts but it is an order whereby leave was retuse ;gallns the judgmeny o . -
High Court. In our view, the case r_elxed upon'by t ef earned counse] fy, :
appellants must be considered in the light of the facts of the case. In thy cage,
was held that where fraud was commln_ed P th? 'C!alms Registraﬁou
Authorities as well as Settlement Authorities, the transacthn 0 such a cag¢ i}
whole, will become void ab initio. :

counsel

In the case of Muhammad Yagoob v. Nazar Khan (1983 SCMR 125y,
learned Division Bench of this Court while considering ‘a’ similar contentioy,
observed as follows:- : :

"4, After hearing the learned counsel at length, however, we find no for
in any of the contention. The findings arrived at by the learned Judge
in the High Court are supported by the decision of this Court in Officr
on Special Duty v. Bashir Ahmad (fl) which has been referred to i
““relied upon, We further feel that the case advanced -before t .
Settlement’Commissioner in the applicafion under sections 10 and 11of
the Displaced Persons (Land Settlement) Act being that Jaurey Kha
had died in India would seem to relate to the registration of the clain

~ under the Registration of Claims (Displaced Persoﬁs) Act, 1956 ad
consequently the Settlement Authorities would be incompetent to ded
with the question of fraud committed upon the officers of the clains
organisation, under sections 10 and 11 of the Displaced Persons (Land
Settlement) Act. In the circumstances and for reasons assigned Y e
High Court, there attached no finality to the findings recorded by ¥
Settlement Commissioner in his order dated 19-9-1975 so as to 0u

constitutional jurisdiction."

) iyisiof
We are, therefore, of the view that the order of the learned DI

. .o i
Bench of the High Court holding that the Chief Settlement Commissio” © ;

e “
exercising power under sections 10 and 11 of Act XLVII of 1958 C°“1dh;:s '
interfere with the order of entitlement of Mst. Chand Bibi or her 1667 'y
determined under Act TIJ of 1956, does not \.varfant any interferen® ' s
g;ltlsﬂ- The appeals are, accordingly, dismissed but there will be 10 " |

isscd'

H.B.T./M-287/S s

Appeals &
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