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came, yet an issue decided in one syj
- got -:,hfhe other ; zmdd once we accept theissnltr Woul_d.be res
chﬂ“' i sisw"ﬂy be urged that unless the same rP Oposition, i
Pl cg:}o sits the parucstg:annot be said to be Iligi?t is involved
the . title: At the fa(me ey d“’e have quoted i‘é,""g Under
30 powin® et once determined Is res judicara ind
5 ot ;all ifficult to quote authorities wher ata and jt
412" o suit for declaration by a reversioner was he a ‘matter
Subsw“".‘t suit for possession. If it could be a?d binding
3 ceversioner files a suit for a declaration the rj hgl{ed that
sten® L from the right to possession of the pro ght involved
giffe pe alienof and, therefore, in the two suits &Zﬂ‘)‘fﬂ:n (tjhc
under

s St
geat arties areé litigating are not the sam
: €
.‘"%‘é?uents & ould be wrong. = We:do not think it S
i oint further in view of the Privy Council casza:v{l _tg
! ic

. fpour
bt pvecited 8DOVE

N a result of the finding with respect to res judi

gtof A lah Rakha tElas to be dismissed. We have c(s)é:idc;ggetg :gell
quesﬁoﬂ whether the other two plaintiffs may be entitled toe
dorec a d we find that they are not so entitled. They are the fi i:
cousins of Muhammad Din and, therefore, only distant kindrcr;
other of Muhammad Din was a sharer. In the presen f
(except in the case of a husband or wife) distant kin?i':d

The wl!o!e property, therefore, has to go to the :

peirs of Mst._Pangih Bibi in case there be no collateral of
Muhammad Din alive. Allah Rakha has, on account of res judi j
cala, failed to prove that he is a collateral. : Sk
5, This appeal 1s accepted, but the parties will bear their

own costs in both the Courts.

g sharer
cannot SuCCEE:

KM A Appeal accepted.
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Before Bashir Ahmad, J

Mirza ANWAR BEG and others—QPelitioners
: versus :
Mirza ULFAT BEG and others—Respondents

Writ Petition No. 650/R of 1958, decided on 28th January,

1960
iab  Rehabilitation

La w——Successian—sz_y
dson whose father

(@) Muhammadan
Para. 46— Gran

hR:;settlement Scheme, Part II,
of aiﬂrf'de" eased his own father—Inherits grandfather only in cases
ment simpliciter and not where grandfather has filed his claim

or allo, . . &
tment is on quasi-permanent basis—Genesis of TWe:
deceased his own

fat e}rlehii’ that a grandson, whose father has_pre-
only \,WhS an_ heir in regard to property allotted to grandfather
£ egrang;e the allotment is allotment simpliciter and not where
Quasi. ather has preferred his claim or the allotment 15 071 a
Permanent basis. .
o agErof implicit no right on the
allotment simpliciter confers Igright. o

A
a"o“e
1+ . .
except that of a licensee which is a persond
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ALL-PAKISTAN LEGAL DECISIONS VoL, X1

15 N
'

red then radically different considelra; 5

i een prefer 0

Sgﬁi acgigzzmig?g bplay.p He. has taken a ztep tOt;]r:alt) :S}lcenSe 5
foundation for a claim to title to the 1an OnIn iy ::S of hjg
entitlement as determined . according to laW.'s e e theasesl the
rule laid down is that the Muslim Law t1 st rl'lle of
decision. This fact gains further SuPportt]ement Schefiaph 14
of Chapter I of the Rehabilitation Re-se st bat;whxch
lays down in the case of allottees on qm?fs‘:—pwi]l e sis that
they may transfer by sale, exchange, 811 % e ]andga]%e Or any
private contract their rights or 1nterests‘ to e ance Otteq 3
them under the Rehabilitation Scheme fexﬁ irr)] o, Stpecnﬁed
categories. The present casé does not] ad 7 t¥1e 4 : ]‘hpse
categories. This provision also wo\{ld ea s eﬂc usiop
that the allotment to the refugee 18 NOwW on ur(gl gfmanepg
basis and not on a licence basis which 1is purely personal i,
character. [p. 268]4 : ]

The IicE:ncor Las every right to attaclg wh%teyer condmogs
he considers necessary to the licence, a_nd since i 1s'gerson?1 in
character, there is nothing to inherit and noB provision of the
Shariat Act is attracted to such a case. [p. 268] NP

i ostulates rights in property Wwhic e heirs are

suppisggetsglionnhgrit and a sigmple allotment ' is: not such a right
under the Muslim Law.  Ttis only an authority to use on the
specific conditions property which admittedly belongs to another,
[p. 268]C : : ; : R

Genesis of rules, operative under the Punjab Behabxlxtatlon
Re-settlement Scheme, as to succession of grand-children, ‘whose
father has pre-deceased their grandfather, to the property of
grandfather, traced. [p. 267]D et seq.

Writ Petition No. 466/R of 1957 ref.

Sobho Gyanchandani v. Crown P L D 1952 F C 29 mentioned,

(b) Writ—Petition not mentioning law point on' which

petition was ultimately decided—Omission not fatal to petition

because Court is not relieved of obligation to interpret law correctly :
ET a;lg;gil‘E{ansport’s case P L D 1958 S C (Pak.) 437 not applicable).
p. : : ;

Muhammad Asghar Khadim for Petitioner.

Saeed Akhtar for Respondents 1 io 6.

Dates of hearing : 26th and 27th January, 1960.
‘ JUDGMENT

The petitioners before me are hei i
eirs of one Taj Beg who
:’;: alllgteldnla"]d On guasi-permanent basis and .died 3} years
. elt also children from a pre-deceased son Fazal Beg

h 7
Who are respondents to this petition. 'On the death of Taj Beg,.

the land w .
Fazal Beg, t}?S mulated in favour of the petitioners. The heirs of

-8, the pre-deceased son i
Re cas » went in appeal, ut
Au};!sj:l,m;tglg; Sommlssmner by his or(li)é)r dafel:id ttl?: llgflf 0¥
also 1o be tre atgset that decision and allowed the respondents
deceased. This o das heifs to the property .left by «Taj Beg
petitioners thep ﬁlr °r Was also affirmed on revision, The
ed a civil suit which was dismissed on the
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' .o that the Civil Court had no jurisdicti
; ﬁndils?gntof the Rehabilitation AuthorJ The et ot s A

: ity. The present petition V.
: directed against the order of the Rehabilitation Commri)ssioner Ulfat Beg
:,sted the 12th of September, 1957, by which the respondents  Baghir
wire also treated as heirs to the property left by Taj Beg.

” Ahmad, J
2. Inorder todecide this petition, it may be 'necessary to

roduce paragraph 46 of Part II of the Rehabilitation
Re-settlement Scheme, Punjab, which reads :—

|
[ «46 (1) Cases of inher.it.ance should be decided according to
: shariat Law. This decision may, however, cause some difficulty -
| and hardship in the case of a grandson who cannot inherit the
i property of his father if he dies in' the lifetime of his grand-
father. The Deputy Rehabilitation Commissioner (Lands) - will,
| therefore, allow the grandsons of a deceased refugee owner
\ to inherit the property of their grandfather if their father
’ died during the lifetime of their grandfather to the extent of
their father’s share. (Reference Punjab Government Memo.
| No. 8595-R (L) dated the 6th November, 1951). He will also
| allow the grand-daughters of a deceased refugee owner to inherit
| the property of their grandfather to the extent of their shares
| in their father’s share. The widow of a deceased son who died

during the lifetime of his father will similarly be allowed to
inherit her share.

|

{ (2) The grandson of predeceased daughter . will also be
§ allowed to inherit the property of their grandfather to the
extent of their mother’s share if their mother died during the
life-time of their grandfather.”

3. The learned counsel for the petitioners has argued that
under paragraph 7 of Rehabilitation Act XII of 1957, 'the
¢vacuee property was pooled but this conferred no right on the
Rehabilitation Authority to divert the course of succession
against the laws of the land. His second line of attack is that
if paragraph 46 does produce such a result, it is wltra vires the
provisions of the Act for it amounted to delegation of legislative
functions to the' Rehabilitation Authority, and in support of this
Proposition he has referred to Sobho Gyanchandani v. Crown (1).

4. Before examining the argument addressed, it is necessary

(10 ascertain what, the precise law is as laid down under the
Rehabilitation Laws. The law on the subject has been ina
“ifi state and has formed the subject-matter of several writ

Petitions, The brief history of the law will not be out of place
In that context. '

5. The Government of the Punjab, b)_/ Memorandum
No. 3083.R (L), dated the 6th of June, 1949, directed that cases
of inheritance were to be decided according to Muslim, Law. AD
tWiculty, however was experienced in the cases of grandsons

Who could not inherit the property of their father who had

Predeceased  his - father. This led to another Memorandum

No. 8595.R (L), dated the 6th of November, 1951, to be issued,

!N which the Rehabilitation Commissioner took the decision that
i ¢ grandsons of a deceased evacuee owner should _also bp
v allowed o inherit the property of their grandfather if their

(DPLD1952FC29
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AN LEGAL DECISIONS Vor, Xt

oot ir her to th

; i fetime of thelr grandfather to the ey
father -dleg fh‘g','{l,g;hﬁrg, The benefit of this provision wag la“ifclr
of thelrd athe Igrand_daughtcrs of a deceased refugee owner =
exteades 1 dated the 8th of January, 1953, and b

lotter No._ 132-R(L) 0s8-R(L), dated the 23rd of septemger

subsequent letter No. % extended to the d )
vgrand-daughter” was cx : aughte
1953, the word grzs well.g The situation gave rise to .Cel‘tair:

of the daughters i s
ies i der to make the rule more workable
apoumaliés e gon‘::n;:srsioner by letter No. 4953-54/391735

Rehabilitation § : !
1954 clarified the matter by stat
tath of April to be applied only "t’ff

ALL-PAKIST

dated the i

he instructions referred to above : '
thg;st :fl inheritance O such refugee rlght-holders as _had died |
ca fore they could file their claimg

dia or Pakistan be
t of land under t
en once a claimant
ing an actua
by the Sh

he Rehabilitation Re-settlemeny
had filed his claim and died
1 allotment, the normal rule
ariat Law should be applied
The same should be done

either "in In
for allotmen

Scheme. Wh
thereafter before securing

of succession laid down

in its entirety without any deviation.
in subsequex);t mutations of inheritance of allottees as already

Jaid down in clause 67 of Chapter 1, Part II of the Resettlement
Scheme. In .order to remove any further _ambiguity it was
clearly stated that the deceased right-holder under clause 67
referred to above means a right-holder who had died before

putting in his claim. .
6. It is not difficult to assess the  reason for the rule. An
order of allotment simpliciter confers no right on the allottee
except that of a licensee which is a pcrson_al right. But once a
claim has been preferred then radically different coasiderations
come into play. He has taken a step to treat a license as
foundation for a claim to title to the land on the basis of his
entitlement as determined according to law. In such cases the
rule laid down is that the Muslim Law is to be the rule of
decision. This fact gains further support from paragraph 14
of Chapter 1 of the Rehabilitation Re-settlement Scheme which
lays down in the case of allottees on guasi-permanent basis that
they may transfer by sale, exchange, gift, will, mortgage or any
private -contract their rights or interests to the land allotted to
them under the Rehabilitation Scheme except in the specified
categories. The present case does not fall in any one of those
categories. - This provision also would - lead to the conclusion
that the allotment to the refugee is now ona quasi-permanent
basis and not on a licence which is _purely personal in character.
If this were a case of simple allotment, I would not have
hesitated in upholding the impugned -order for the licencor has
every right to attach whatever conditions he considers necessary
to the licence, and since it is personal in character, there is
nothing to ‘inherit and no provision of the Shariat Act i
attracted to such a case. Succession postulates rights in property
which the heirs are supposed to inherit and a simple allotmen!
is not -such ‘a right under the Muslim Law. It is only aniC
agthprlty to use on the specific conditions the property whic
admittedly belongs to another. The rule now operative, therefore,
‘Sh logical and equitable, and in the face of this provision, it |
:e:culfgd %resent no difficulty whatever upsetting the conclusion
y the Rehabilitation Commissioner.

ES
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Mr. 2 *
Pt finds 0O mention in the pztition, but 203
(his pO“l‘_et the law as 1t 1s notwithstanding what lhe[ :33:301;:: a1

10 inte;%teﬂded'

Ve .
h3 o has argued on the basis of Tarig Transporrs case

resent, however, is not such a case to which this authori
L“"’ Fply. The laév irephed dby the Rehabilitation Commi;?i%rxig
s 10 Jonger 1aw, and his order on that ground could not be|
qustained: Whatever view of the law may be propounded by the
-« the Court is not relieved from the obligation to interpret

rties,
f:c law correctly.

9. In this case I had_the feeling that the law ha

ond in a writ petition decided by a Division Bench of dthicshacngggi
(W.P. No. 466/R of 1957), I discovered the necessary material
which has been 1pcgrporated in . this order. This being the
sate of the law it is unnecessary to examine the points raised by
the learned counsel for the petitioner.

10. The petition is accordingly allowed and a writ of
certiorari is directed to issue certifying as in excess of jurisdiction
the order by which respondents - were declared to be heirs ‘in
the property left by Taj Beg deceased. Since the necessary
material had not been placed by the petitioner, there will be no

order as to costs.
AH.

Petition allowed.
(DPLD1958SC (Pak.) 437
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Before Bashir Ahmad, J

Haji MUHAMMAD Y USUF—Petitioner
versus
IZHAR ELAHI and another—Respondents
Writ Petition No. 303/R of 1959, decided on 12th January

1960
. Pakistan Rehabilitation Act (XLII of 1956), S.7 (2) (b) read
195 1—Show-cause

ith- v, 6 Ppaki 't (X1 :
noti , Pakistan Rehabilitation Rules, / :
ee{:,ce~0“’.0f question, where claim of person [0 be ejeclic(i hr;d
haye b"eganv?d after  full inquiry—Beneﬁt of notice ’Z'lan‘ 0
ut ,oe.e'.' waived when objection not raised - before Reha l.l‘[a{l;))ll
eha[,r';t-ws‘ffﬂ?davit that objection was raised but not nouie‘;m );
iy Nation Authorities not allowed to be raised at argument s1ag
it petition,
made the subject

The :
allotment order in favour of H was ml and allotted

of an o
the p--PPeal by I The A. R. C. allowed the ap
in Premises to I, The matter was taken by H before the R. C.

affirmed the
tition.

Court where
ired under

Tevision ] h obe
eCisj » who, after holding a further probe,
Sion of the A, R. C. and dismissed the revision pe
it Wa}s1 then preferred a writ petition in the nghrc =
argued for him that show-cause notice, as red

Saeed Akhtar, for the  respondents, has stated that| 4 awar B
r (:
\/

(;lfat Beg
Bashir
Ahmad, J

1) that I could not assume writ jurisdiction suo moru|g

Muhammad
Yusuf

V.

Izhar Elahi
Bashir
Ahmad.J
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