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reference to the. total income so ascertained, and -only by
reference to such total income. Under the -Act (section 45)
there arises a duty to pay the amount of tax demanded on the
basis of that assessment of total income. Jurisdiction to
question the assessment otherwise than by use of the machi-
nery expressly provided by the Act would appear to be
inconsistent with the statutory obligation to pay arising by
virtue of the assessment, The only doubt, indeed in their Lord-
ships’ mind, is whether an express provision was necessary in
order to exclude jurisdiction in a Civil Court to set aside or
modify an assessment.” (Italics are ours).

The concluding remarks of their Lordships of the Privy
Council to the effect “whether an express provision was necessary
in order to exclude jurisdiction in a Civil Court to set aside or
modify an assessment”, are significant. It seems clear that
their Lordships were of the opinion that even in the absence of
section 67 of the Income-tax Act, ‘a bar against the jurisdiction
of Civil Courts in respect of matters covered by the Income-tax
Act could be spelt out from the scheme of that Act taken as a
whole. The language of section 69 of the Estate: Duty Act with
which we are concerned is different from the language of
section 67 of the Income-tax Act with which. their Lordships
were concerned. Even if a distinction was sought .to be drawn
on the basis of the difference of language between these two
provisions, the fact that their Lordships of the Privy Council were
willing to hold that there was a bar against the jurisdiction of]
Civil Courts, even without a specific provision' to that. effect,
would be a sufficient answer to that argument. As it is,"however,}~
the difference of language between ‘the two_ provisions is of no
consequence in relation to the point under ‘‘consideration. If at|
all it has any such consequence, it makes the ouster of jurisdic
tion of the Civil Courts clearer in the case of section 69 of the
Estate Duty Act. s ashl ety o7

14, For all the foregoing reasons, we hold that the
Act is a complete code by itself and  any grievance in
regard to levy of estate duty can’ be remedied within the four
corners of that code as envisaged by section 55 of the Act, and a
civil suit to challenge levy of estate duty is specifically bar;'ed b
:;:Ctlotl‘l 69. In the result, the appeal is dismissed with costs in thii

ourt. :

A. H. _ il Appeal dismissed.
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b -JUDGMENT o
. SmABR AmMED, J.—The main
| determination in this appeal also falls for d
| Patent Appeal No..198 of 1961 as well as in ‘

318.R of 1961, 495-R-of 1961, 367-R of 1962, 368
616-R of 1962, and it is, ‘therefore, desirable that 2

should be disposed:of by the same order. =~ ;
2. The ion 't ises is whether certain persons W 0
question ‘that S0 in the present matters Were,

are either appe efitioners 1 o s i
“displaced pe}:'ls)olll:’?tsfof rtlig . purposes of the Displaced ._P_er;qltlg
Compensation and Rehabil t, 1958, to_ be referet &
hereinafter as the Act. At the re evant time, seotion @
the Act was in the following terms =~ 3 ot o
“2. In this Act, ‘unless there is anything repugna
subject or context,— : AN '
(3) “displaced erson’ means any person
-of the sc?ting ug o'fs't' ini of Pakistan a‘;st{lrba!lces
on account of civil disturbances or the 1o i
in any area now forming Part of. 950

- question _ that falls for g p;
etermination in Letters hmad, J
- Writ Petitions--Nos. !
-R of 1962 and

11 these matters
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day of March 1947, left or been displaced
?n or lftits'terl ;(1:1: f{iﬁs;d’énce in such area and has subsequently
i agitizen of Pakistan, or is residing therein, and includes
becomel_Son who, being 2 resident of any territory outside
img’apti:s for that reason unable to manage, supervise or control
ndi ’ roperty belonging to him in India or in any area occupied
z;ylgdiap and also includes the successors-in-interest of any

such person.” . L e n
3, Before taking up the consideration ‘of the definition and

. -.ability or otherwise to persons whose cases are being
Z{?ssgfif a;l)l:‘:htlywould give the facts of each case in brief. This
appeal (L. P. A.No. 133 of 1961) is directed against the order
passed by my learned brother Masud Ahmad in Writ Petgtgon
No. 226-R of 1961 on the Ist of May 1961, whereby a petition
presented by the appellant was dismissed at a preliminary hearing.
It had been claimed by the appellant that though he was born
and bred in Chiniot, which placeis a part of Pakistan, he had
gone to Bombay for doing business and that he had to come
away from Bombay (India) soon after the Partition of British India
because Bombay fell within the Dominion of India. The appellant
was in occupation of ashop for the transfer' of which he had
put in an application under the Act. “This ‘application ‘was
presented on a form" technically known as NCS form, the initials
indicating that ‘the form had been put in for the transfer of a
shop by a ‘displaced: person' who was a non-claimant—the term
“non-claimant” meaning in the context that -the' ‘applicant had
left no' property in'India.  The appellant failed before the Settle:
ment Authorities whereupon he-had put in the writ petition which
was dismissed :by |- my: learned brother Masud:’ Ahmad.> The
Settlement, Authorities; had -held that .the appellant wasymot a
displaced person and, therefore, not entitled to.the transfer of
the shop,, One of the reasonsfor the order of the Settlement

3 PRtulto et riw

Authorities’ appears to have been that 'in an order passed“on the
6th of May 1950, the appellant had not been treated as a refugee
by the Rehabilitation Authorities under the Rehabilitation Act
of 1948 which was in force at that time, e om o :
11Li Bi A, No..198 .of 1961.—The facts. of . this. case are that
Abdul; Aziz had;. like. Mahbub Elahi the appellant in]f. P.th:
No, :133 of 1961; claimed to be a non-claimant displaced person
and on.that basis wanted the transfer of a shop in...his. favour
ﬁndgr the provisions of th_e Act. The appellant was born and
tlfe Patt’(':hlmm in the district of Jhang, but at the time of
wﬁere?ﬁeuf“d‘ of British India was staying in Agra in, India
Vi ;ha gl?élfi' sonllle years earlier in connection with the
ws distlissed ot a lp re;i t;g[el- Tl}lle Writ Petition by Abdul Aziz
Muhammad Daud Khan osrtyhe elalrtllrllgotp yJ 1 leamed .bgother

. July 1961, and it was

against this order of djsmi
Léttefs ' Patent Appeal. dismissal that Abdyl Aziz presented a

Writ Petition No, 378-
made by Fazal Din, g res?deflft 1(9)?1.
transfer of a shop claiming that he
person: His case before - the Settle =
rather-tortuous course but the uhigl:

—This petition has been
Sialkot, who wanted the
as non-claimant displaced
Ot Authorities has had a
te order of the Settlement
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o8 at he had been working at Simla Iested op hig asser.

> @ place which ;

it it iti P to le i ich is noy
'r{le partition IOéBfltlShdIndla in August ISZ; 1t on accoun of
nough Fazal Din--used to work at Sjm|y du'rintappears that

r, he worked during wj . g thes

¢ach year S g Wwinter at Sia] .~ Summer

irth, which town is in Pakistan. The Settlgxggnthli u;:llfce_ of
orities

b iify @ finding that he was a displaced pe son - Al ot

“ggai . :

;is come to this Court praying for issue of a writ 3t Fazal Din
Writ Petition No. 495-R of 1961.—In thjs ca;e h :

(pat NUr Abmad petitioner ‘had been held by 'thet §f§1°ts gae

Authorities not to be entitled to the status of 2 displac:d o

for the purposes of the Act. Nur Ahmad was competingP eivsi(:ﬁ

7al Din, who is the petitioner i b, -
B tion No. 318-R of 1961. o the above-mentioned Writ

Writ Petition No. 367-R of 1962.—The facts of thi
that Haji Muhammad Rafiq and his two brothers l\lrlilslf:gnema;g
Latif and Gulzar Ahmad had been held by the Settlement
Authorities not to be “displaced persons” for the purposes of
the Act, They had contended that though they were residents
of Chiniot, they .had been working at Agra (India) where they
had to leave their business by reason of the Partition of British
India, but the Settlement Authorities did not treat them as
displaced personms. - ﬂ "

Writ Petition No. 368-R of 1961.—This petition was presented
by Muhammad Umar. In this petition the same question-arises
‘a3 in the previous one;, namely, whether or not the petitioner was

a displaced person.

Writ Petition No. 616-R of 1962—In’this petition it was
claimed that Mehar Din was a displaced person because; though
kistan, he had to leave

born at a place which is now in Paki :

Ludhiana (India) where he had been' doing business, on account
of the Partition of British India. This claim not being ,.acc(ejptet
by the Settlement Authorities, Mehar Din came to this Cour

for redress by presenting this petition.

4. The definition of the €xXpres

. . . : : of section 2 of the
% already mentioned, given 10 subsectlogng3})1as also to consider

Act. Along with this provision of 1aW, als J
some order% Yslsued 1]§yp the Settlement Authogitiltzz tl(n)en§7 tstxlu(:) !
Suder is Memorandum No. 7613-Comp-Reh/39 ,

“November 1959, which reads as under: CompReh/S9 tated

“In this office Memorandumm No.is%?lgg—that persons belong-

~ 22nd August 1959 instructions were : who were
2 s L% . Paklstan w
ing to the territories DOW fgfme’ﬁﬁence in the areas I'll‘cilw
ep ced persons. 1hC

08 i the territory of India, and haq

sion “displaced person” is,

- temporarily residing before In :
Included iny India may be trgated as dlsg}::i ded, . O further
Chief Settlement Commissioner as in this category

falling 1
consideration, that only such Person would have staye
should bztau’?rgate; as d}i’SPIaced persons,."; (I)Dart of India in the
on indefinitely in the areas I '
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- ice or business had there been no
normal cours;ftt)efr ti]set’rl\fgrvclgel 947. In particular, Government
dlsturbanlc):el nging to the areas at present included in Pakistan
o e el?at%]e to transfer back to these areas or all over
t‘;’]holn:jvgff’akistan sub-continent in the course of their duties
shf)uld not be treated as displaced persons.

: um the Chief Settlement Commissioner had
hi]ve;hl;ism ?nmtg;;a)?:tation of certain terms which occurred in
tghe definition of “displaced person” in section 2(3) of the Act.
Once again, this question was taken up by the Settlement
Authorities and on the advice of Major Ishaq Muhau_lmad Khan, -
Settlement Commissioner (Legal), a mqmoranc!um was 1§su§d to all
Settlement Authorities, which contained directions in its tenth

paragraph which read as under :—

“To sum up— o ;
(1) ‘residence’ means ‘fixed habitation’ which should amount
to ‘domicile’. i :
(ii) One has therefore to -prove to - the satisfaction of-the
Settlement Authorities that it - was a fixed or permanent
residence which was left in India. Besides it, the fact of physical
residence, the intention to reside at a place is to be proved
satisfactorily. The Settlement Authority will then give a finding
of fact. i : @
(iif) A man js not to be deemed to have taken up his fixed
habitation in India merely by’'reason of his residing there in
the civil, military, naval or air force, or in the exercise of ai1y
profession or calling. i @ Vs
(iv) In a case where originally a person had a residence then

he had to prove to the satisfaction of the Settlement Authority
S W (ieme rit
that he had abandoned his original residence 'and had acd‘iii’réjg
a new residence elsewhere, B S s
(v) Length of residence at a new residence, h ‘long i
" ; ’ 1 owever, lo
may be, is not by itself sufficient to prove a’nimus me;zedinagliat
animus non-revertendi to the original residence, BT
(vi) As a rule the Courts will be relucta g e
. - nt to’ believe' per-
manent change in residence unless it 'is pr ) P
possible doubts.” ! 't 2 proveq beyqnd all

tneed scarcely be mentioned that jf a definition’ attemp’ted by,

the Settlement Authorities does not find f; ‘wi
the opinion of the Court shall prevail, aour e ey Courtly

. 5. It was contended b
¢ y the learned counsel who '
gijgplgzzzon;ervs?xg tllrll tthe matt;rs under consideration~c1a?£9:2rgg
D : that-as each of the persons, wh i
under  consideration by the Court, was residil;g mos:nsta;g?nlgs

Pakistan and India, fell to th )

the place where he had begnSh?;:itgiﬂthe e ol aditn loaye

lx;esplt ot;) thg Partition of British India i

e 1s to be deemed to be a displaced

the Act notwithstanding the gtct thzli)te gs: nwzf(s)rbghe L L ecs of

which has fallen to the share of Pakistan byt hafin g?)tn: tpl?fe
0 the

(

Scanned with CamScanner






