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Before Myhammad Yaqub Ali Khan and Anwarul Hagq, JJ
Mrs. KEAYS ‘BYRNE—Petitioner ‘
e ‘ versus © T '
Tus SETTLEMENT COMMISSIONER, RAWALPINDI
- AND OTHERS—Respondents

Letters Patent Appeal No. 276 of 1 i 3rd
Jamury 1963, . of 96If decided onv 3rd
o (a)'Displaced Persons (Compensation and ‘ »
‘(‘X,X VIII of 1958), 8. 2 (3)—"“Displaceq persofﬁh
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residence —Property of person resident j 1 i i

have been in existence gt time of Cbmit:g it:;or lt;;;vc: uisde India ]
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isturbed in exercise of writ ers) when may be

L Jurisdiction,
The words “place of residence”

“displaced person’ as given

abilitation) Act
— Definition—
or quaSL-permanent

occurring jp the definition 6f

| . in i
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in territory outside India unable to manage, supervise or control
in India—*Property” includes movable

“property” belonging to him
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definition of « Displaced person’” was enlarged to include such person.
[p.94E ~ « :

: (d)\,Natioriality——British subject—
with. United Kingdom .High Commiss
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© < Judicial notice”—Taken of the fact that British nationals
were not preven ime of Partition of India from

ted from moving att
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he other— Evidence
Rafig Ahmad Khan Bangas

# for Appellant. .
- Ishaq Muhammad Khan Settlement Commissioner (Legal)
for Respondents 1.

- Fateh M qhamm_ad Anwar
' JUDGMENT

and Rehabilitation) Act
rson’’—Person resident

Non-registration of a person
jon in Pakistan “py itself”

i for other Respondents;

under Letters Patent, ' is' ;nwarul Hag

Anwarur, Ha, J—This. appeel
directed against 2 iudgment of our learned brother S. A.
Mahmood, J., dated the 3rd of October .1961, by which he dis- |
missed the appellant’s writ petition praying for the quashing of
certain orders passed by the Settlement Authorities. .
9. The relevant facts may bézeﬁy ge stated. , the
appellant, Mrs. Keays. Byrne, © aine o in
Bahadur Sardar Mohan Singh three bunga ows 169,
170 a‘ﬁﬁ 171 situated on Gwyn Thomas Road, Rawalpindi
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Rs. 89, res-

Cantonment, at a monthly rental of Rs. 170 t:!;dprivate hotel,
Pectively. She converted the three bungalows lin the compound
and over the years built a few hutments as wcd functioning since
of these bungalows. The hotel has continue on
then. s 19
uudner section 18 of the Evacuee Property Ord’nag%i)gxzu(:fbefore
Praying for a declaration regarding her old ity Rehabilitation
this application could be decided, the D"‘P“ﬁ’ 15th of March
Commissioner, Rawalpindi, passed an order on the She appealed
1950, directing her ejectment from thp_preml§es-h_s capacity as
to the Commissioner, Rawalpindi Division, in hi t58 onr (e
Rehabilitation Commissioner.d The appeal was accepted o
14th of Ma 1951, and the orde t ! )
the result tt}:at the appellant has remained in possﬁsstﬁgn‘:fvy;:
Premises up to date, although no regular order of a 10 ]
ever passed in her favour in respect of the three bungalows.

3. On the 5th of Febru,

allotted to Major-General M.
1958, B

ungalow No. 170 was allotted  to Dr. Mir Saleem
Mahmood, and at about the sam
allotted to Captain  Zahid Ali Akbar.
were cite

These three allottees
d as respondents Nos. 2,

3 and 4 in the writ petition. "

petition) holding that
1s. Keays Byrne was an English lady, that she had to be treated
as a local being .an o]q tenant of the property, -and that the
three bungalows had been Scparately assessed and numbered in
the Excise and Taxation record of 1946 and had already been
transferred to other claimants who were. in
allotment orders from

possession of
1t o) the Deputy Rehabilitat; i
Rawalpindi Cantonment,

1di Can ¢ also observed
first application ip form KNC
The }a}dy went up in

i ommissioner, Mr., Z. K
Mahmood, on the 15th of August 1960, T
Settlement C

B he learned Additional
Ommissioner g]5q held that at the most Mrs. Keays

Byrne could be treateq asa local as her headquarters were at

awalpindj although she wa

by the appel] ft bserved
ant was time.h;

tions was the I5th of torred as the la

to extend that date,

form KNCs

) was no abpropriate as the roperty “in question
consisted of thyreg residentia] bungalows 1
Survey numbers jp, th

Wlth thfce dlﬁ@rent
. € Cantomnenl a]ea, alth
was not in pOSSCSSI

ough the appellant
f them as such, Ag regards the
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ovable property like furniture etc. which Mr:

had abandoned in Kashmir, Mr. Z. K. ,Mahmg,{)ds' oIIE::r{fsedB)t,flni
there was an agreement between Pakistan and India with re arad
to the exghange of movable properties and it was not kn%wn
what action Mrs. Keays Byrne had taken to retrieve her propert
These conclusions were affirmed in_revision by the Settlemel}nli
Commissioner, Sardar Muhammad Zaman Khan, with the result
that the claim Qf the appellant for the transfer of these bungalows
stood finally rejected by the Settlement Authorities.

6. While deciding the writ petition, the i
Che}mbers came to the conclusion that the’ appelllzraxlt'r::gs gu]gr%ct:i;g
national residing permanently at Rawalpindi, and for that reason
she could not be said to have been displaced from the territory
of Occupied Kashmir on account of civil disturbances or fear
of such qlstrubanc§s, nor could it be held that she had any
difficulty in managing, supervising or controlling her hotels in
Gulmerg and Srinagar. He, therefore, expressed the view that
she was not ?._dlsplaced person. Further, he upheld the conclusion
of the Additional Settlement Commissioner that the KNCS form
submitted by the appellant on the 26th of April 1960, was
belated and there was no proof that she had submitted a similar
form earlier in August 1959, as alleged. As regards the nature
of .the_ property, he expressed the view that although the three
buildings, when taken on lease, were private dwelling houses, yet
at the time of Partition they were being used as a business pre-
mises and would as such appear to be covered by the definition of
a “shop” under the Displaced Persons (Compensation and Rehabili-
tation) Act, 1958. He was, how~ever, doubtful as to whether all
the three bungalows could be treated as one shop. On his
findings that Mrs. Keays Byrne was not 2 displaced person and
that she had not put in the KNCS form within time, he held that
she was not entitled to the transfer of the property in dispute and
accordingly dismissed her petition.

7. The first question that arises in this case is whether the
dppellants is a displaced person .as defined in the Displaced Persons
(Compensation and Rehabilitation) Act, 1958, hereinafter referred
to as the Act.

8. The term “‘displaced person” is defined in clause (3) of
section 2 of the Act as meaning ‘“any person Wwho, on account
'of the setting up of the Dominions of Pakistan and India, or on
account of civil disturbances or the fear of such disturbances in
any area now forming part of or occupied by India, has, on or
after the first day of March 1947, left or been displaced from, his
place of residence in such area and has subsequently become a
citizen of Pakistan, or is residing therein and includes any person,
who, being a resident of any territory outside India, is for that
reason. unable to manage, supervise or control any property
belonging to him in India or in_any area occupied by India, and
also includes the successors-in-interest of any such person.”

9. Tt will be observed that the definition given above is
capable of being split up in to two parts; the first one dealing
with a person who was residing in any area now forming part
of India or occupied by India, and the second one dealing with
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esiding i [ erty
ot residing in any such area but has prope.
?nptehr:?gr‘;v:.o ¥l?: i?:gredients of the first part ‘of the dcﬁnltlon_
appear to be the following : — .

ior to the first day of March 1947, the person’
'cogger?elgt slﬁgldohave had his place of residence in any

- area now forming part of or occupied by India ;

(b) that he should have left that place, or

been displaced
therefrom, on or after the Ist day. (_)f March 194

7, on account

() that after leaving his place of residence in the aforesaid-

area he should have subsequently either becqmg a citizen of
Pakistan or taken up residence therein,

10. The true meaning to be attached to the words “place of
residence” appearing in the first part of the definition ca
detailed examina ion by our learned

, the learned Judge came to the following - conclusion |
(paragraph 10 of the Jjudgment) :— ;

“A survey of the relevant law, therefore, leaves no room for:
doubt that” the person contemplated by the definition of ‘the
displaced Person in the Act can refer only to g person who hag

i om aplace of residence or has left it, but
ce of residence will be in the nature ofa
Permanent abode. The -elers :

in either cage the pla
Permanent or quasi-

Partake of that character.”

We are in Tespectful agreement with this conclusion and- the]:
reasons leading to it, ¢ consider, therefore, that' before
person can qualify under the fi iti

term. “displaced PeIson” it mugst pe shown that the Permanent o
quasi-permanent Place of his reside S i )
Ing part of or occupied by Indja.
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o ~ Hioa Coume
e past: Tt seefns to us that there is subs b vt v S
:It?og?' ?[he_ .dlﬁ‘;‘lrlince betfween the two panl')tita:)nfc?hlg égtliil'(:?ntef?‘
s est fron% Y ;ste a° ) H}c words “has left or been dilstlcl):1 .
o 10 the :5 1; ’thn is . . . . unable to manage aaced
e seconddpﬁ}[f .th. no erdwords,' the intention of the -L.e'giélgn i
wiih,,r":gar ft(l)] te S??gn category of persons included in 1:}1;:_
Segnition of the K isplaced person” seems to be that at the

¢ of the enactment of the Act of 1958 such persons sh aﬁi‘he
';,u‘nable to manage, supervise and control any propert ]S:)e?ll ‘be
o them in India or in any area occupied by India. Th)i,s- inolll)gllpg
1o MADAZEs supervise etc. would be there only if the pr ability
i existence and not otberwise. In other words, we thi‘ni ‘:}E’erty is
;;e“condvpa"t of the definition does not refer to 2 perso aththe
property had ceased to exist in India orin any areapo i 'Wdose
D when the Act of 1958 was enacted. ccypied. by

peo 12, We now proceed to determine - whethe '
ifa-lls v’v,lthm any of the parts of the deﬁnitionr ;}fl é “?1;1)5%612::5
erson”. Taklng the first part, first, we find that there is a find-

: fact that the appellant ‘was a resident of “Rawalpindi
;alt'hough she was running hotels in Murree, Gulmerg ancig
Srinagar. .In the exercise of our writ jurisdiction, we cannot|
interfere with this finding of fact arrived at by the Settlement
iAuthgntxes, unless it be shown that it is the result of misreading
of evidence or is based on no evidence whatsoever.. This is not
;the case here, as in fact the appellant herself admits that she used
16 return to Rawalpindi during the winter where her husband,
Col. Keays Byrne, was practising as a lawyer. In other words,
the appellant must be regarded as a permanent resident of
Rawalpindi _on the relevant date, I e, the ist day of

March 1947,  This ‘being  so, she cannot be said to have
her permanent or quasi-permanen't place of residence in Occupied
Kashmir where she only happened to live temporarily for the
purpose of managing her holtes in Gulmerg and Srinagar. She
does not, therefore, satisfy. the basic ingredient of the first part
of the definition. t she did not even:
leave Srinagar be b-continent or on
account of civil disturbances or the fear of such disturb-
ances in Srinagar, aS it i shown that 1n October -
1947 any disturbances had taken 'place in Srinagar, and
secondly she admitted before us that in any case she would have.
returned to ‘Rawalpindi in the month of October 1947. The

the second essential

llant, therefore does not even satisfy  sec .
appe tie t of the ﬁr’st part of the definition of the term «“displaced

rson”. We might remark: here in passing that the question of]
her nationality is not directly relevant in SO far as the first part of]
the definition is concerned, because if she werea permanent of

quasi-permanen and if she had left or
been displaced from there for the reasons specified in the
subsequently taken up res

definition and had idence in Pakistan,|
d be entitled to be treated as a displaced person,

: ou “, . .

isr]ﬁspvevctive of the: fact wpether. she adopted citizenship of
Pakistan Of not. On this point the definition contains an
alternative clause, namely, the person cpncerngd should exthe‘;
have subsequently become a citizen of Pakistan or starte
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VK’“"‘ Byrne residing therein. However, as Mrs. Keays Byrne was already a
s'eme,,,e,,, permanent resident of Rawalpindi on the relevant date apd had
Commy, not been displaced from Srinagar for the reasons given in the

= definition, her subsequent return to Rawalpindi and residence
_’,’””’“’"’H"q therein does not confer the status of a displaced person on
her.

13. As regards the second part of the definition, we have,
aready observed that, in our view, it shou_ld first be shown that
che person concerned had property in India at the time of the|
enactment of the Act of 1958, which he or she is unable to|
manage, supervise or control. We agree with Mr. Bangash, the
learned counsel for the appellant, that the term “property”, as
used in this part of the definition, should not be restricted to
immovable property alone, for even movabl; property may, in
suitable cases, require management, supervision of control. In|
the present case, although the buildings in which the appel-|
lant was running her hotels at Gulmerg and Srinagar did not|
belong to her, yet she had set up hotel business in those buildings|
and had furnished and equipped those hotels at her own expense.|E
It is, however, on record that the hotel at Srinagar was requisi-|
tioned by the Indian Army in 1948 and they had started paying the
rent of the building direct to the owner of that building, who i
an Indian national, and had assessed the rent of the fittings and
furniture at Rs. 130 p. m. payable to the appellant. Therefore,
as far as the hotel at Srinagar is concerned, there was nothing
left to manage, supervise or control. The hotel at Gulmerg was be-
ing run in huts owned by the State and it is the case of the appellant
that her fittings and furniture in that hotel were destroyed in 1947
or 1948. This being so, there was nothing left to be managed
or supervised when the definition of the term “displaced person”’
was enlarged to include the second part. It appears to us, therefore,

that Mrs. Keays Byrne does not qualify even under the second
part of the definition. :

14. There is another aspect of the matter, namely, that even

if we assume that the second part should also be related to the
year 1947, the circumstances of the appellant are such that it
cannot be held that she was unable to manage, supervise or control
‘her property in Srinagar and Gulmerg. 1In this connection the
question of her nationality becomes relevant for the purpose: of
determining whether she was able or not to manage her property.
The appellant’s passport issued in the year 1947 was produced
before us by the appellant herself and it describes her as a British
subject by birth and her domicile is shown as United Kingdom,
although her place of birth is stated to be Calcutta. She travelled
to United Kingdom on this passport in 1950 after the death of
her husband. Mr. Bangash laid great stress on the point that
the appellant was not registered as a United Kingdom national
with the British High Commission and for that reason she had
been refused assistance in retrieving her property. This, however,
does not appear to be correct as the reply of the British High
Commission, which was shown to the learned Single Judge, and
also to us during the hearing of this appeal, was to the effect
that the United Kingdom High Commission could not help the
appellant in this matter as her claim against Mr. Kaul, the Indian
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oWReT of the hotel _butldmg in Srinagar, was of a private nature. ~Keays Byrne
;s correct that it was mentioned that she was not registered % :
¢ a United Kingdom national but assistance was not refused for ‘Zf,',’,ffn”,""' :
that reason. Further, mere npn-registration with the Brisish High )
Commission is not necessarily conclusive of the fact that the
erson concerned is not a United Kingdom national. Moreover,
the huts in Srinagar were leased out in the name of the appellant’s
" pusband Col. Keays Byrne, who was a retired officer of the British
Indian Army. We take judicial notice of the fact that in spite]
of the Partition of the sub-continent, British nationals: were not
‘prevented from moving from one Dominion to another. If,
therefore, the appellant or her husband had made any attempt to
return to Srinagar for the purpose of managing their- hotels, we
think that they would have been able to do so, in all probability.
A statement was made at the Bar by Mr. ‘Bangash, and the same
fact was admitted before us by the appellant herself, that she
did not make any attempt to return to Srinagar after October
1947. These facts show that this is not a‘case where the appellant
was unable to manage or supervise her property . bandoned in
Srin-gar. It was stated that she could not send her ‘Muslim
Kashmiri staff to Srinagar as a result of Partition, nor could she:
travel to Srinagar via Murree which was her usual route: for that!
purpose in the preceding years. These facts do not, .in our view,
lead to - the conclusion that the appellant was unable to manage
or supervise her hotels. There- was no vested right in the
appellant to travel by the same route to Srinagar or to employ
the same servants year after year to run her hotels. These were
variable factors and cannot be used to show that the appellant
was unable to manage her property in Srinagar. ~Similarly, the
fact that the property was requisitioned by the Indian Armyis not
an argument for saying that the appellant could not manage that
property. The requisitioning only shows that the property ceased
to exist for the purposes of the appellant’s management. .. :

15. It will be seen, therefore, that the case of the appellant
does not fall even within the purview of the second part of the
definition of the term «displaced person” for the reasons that, in
the first place, she or her husband being United Kingdom
natiopals could, in all probability, continue to manage, supervise
or control their property in the occupied Kashmir only if they,
had made an attempt to do so, and secondly because, in any case,
the hotel in Srinagar having been requisitioned and the fittings
and furniture at Gulmerg having been looted, according to the
appellant herself, there was nothing left to manage, Supervise or
control, when the Act of 1958 was enacted. AR
16, Once we have reached the conclusion that the appellant
is not a displaced personm, it hardly seems necessary to examine
the other contentions raised before us, because not being a
displaced person, the appellant is not entitled to claim the
transfer of the property in dispute under the Act. However, we
have no hesitation in endorsing the conclusion reached b;' the
Settlement Authorities, and upheld by the learned Judge in
Chambers that, in any case, the KNCS Form submitted by the
appellant was belated and was liable to be rejected on that
ground alone. The case of the appellant is that she had submitted

F Anwaral Hay
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isplaced
lication in August 1959 and as that had been misp. L
:l?eaigf;n?itt%d.anothir on the 26.th of April 1960.‘ As regardlzéilg
submission of the first application, two affidavits Werci1 p1 .
on the record, one by Fateh Muhammad, her_ servant an ciggg,
stating that the first application was submitted in Marcﬁ:t t'h,
and the second by the appellant herself to the eﬂ:ec]: that th:
first application was sent in August 1959. We thm’ tlak‘
date “March 1959 in the affidavit of the appellant’s cler 1s£al
Mistake, for the scheme regarding the settlement of Jummu arii
Kashmir refugees was first notified on the 7th of July 195t9), a?h,
therefore, the application could not have been submitted i y Ii
éppellant in March 1959, However, even if the ,monthp .Ma_rcd
1959 mentioned in the affidavit of the appellant’s clerk is réa
as “August 1959”, there is the significant fact that no receipt
was produced by the appellant regarding the submlss:mn of th;
st application. The applicat.i(_)n is not forthcomlqg on ,the

affidavits to which we. have referred were
berused by us on the Settlement files,

17. In the Press Note of the 7th of July 1959, the Jast. dat_t;
fixed for receipt of applications from Jammu and Kashmir
refugees on Form KNCS erc., was 31st July 1959. This date
was extended to 31st of Aug ¢d th
20th of August 1959, appearing on page 43 of the Manual . of
Settlement Law & Procedure. Then, by an order issued . on
the 18th of February 1960 (page 118 of the Settlement -Manual),
the Chief Settlement Commissioner decided to give further chance
to the claimants in bossession of houges who applied in CH or
KCH Forms, The same order directed that no application will.be
accepted in Formg CS, NCH, NCs, KNCH, KNCS and IH. we
ess-note extending the date for
KNCS Forms up to February 1960, but this" order of the 18th
of’February 1960, however, makes j

least a definjte directi
KNCS etc., shall ¢

such concessjon w.
shops (page 133 of the Manual),
rawn to a Pregg. i

2th of Ju] 1960 157
of the Manual) by which the Chief ' il
directed}that the i

ress-note clearly carrieq the imp]j on that gt that o
- arrie ¢ Implication . that 15th ¢
July 1960 the Form KNC i b Tt ot

Submitted by }, !
have been accepted by the i tens appellant could

the 15th of July 1960

een Specifically extended
date was extended s

Y, on the other hand, we bave seen that
Pecifically only up to the 31st of A loss
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although the learned Additional Settlement Commissioner has

'staied'the last dateto be the 15th of November 1959. If any

orms Were being accepted after that date, it is clear that that was
ot because the claimants had a right to such acceptance,. but
it was merely at the discretion of the authorities concerned. The
Press-note of the 12th of July 1960 seems to have put an end
even to that discretion. The position, therefore, emerges that on
the 26th of April 1960 the appellant had no right to have her
KNCS Form  entertained by the Settlement Authorities. It was
clearly time-barred. It may be that the Additional Settlement
Commissioner concerned had a discretion to condone the delay,
put if he chose not to do so, it is not for this Court to interfere.

~ We, therefore, ﬁnd that the XNCS Form submitted by the
““appellant was time-barred and could have been rejected for that

reason. ,

18. -The above discussion has proceeded on the basis that the
property in dispute is a' “shop™ as defined in clause (12) of
section 2 of the Act. It was contended by Mr. Bangash that even
if the appellant is found not to be entitled to the ‘transfer of the
property as a displaced person, she was entitled to the same under
paragraph 12 of the Schedule to the Act which contemplates that
shops whlc_h have not been transferred to claimants or non-
claimant displaced persons may be disposed of in such manner
and subject to such terms and conditions as may be prescribed. Tt
was submitted by the learned counsel that this “manner” was

prescribed by the Chief Settlement Commissioner in a Press-note -

issued on the 3rd of May 1960 (pages 139—249 of the Settlement

" Manual). According to item 3 (iii) of this Press-note, a house, a

shop, or a small industrial concern, converted into a_ hotel or:a
restaurant may be transferred to the person in possession of such
hotel or restaurant on payment of the prevailing market value plus
an additional amount up to 50% of such value. We find that this
statement of Mr. Bangash is misconceived, for the Press-note of
the 3rd of May . 1960, referred to by him, is not relatable to
paragraph 12 of the Schedule to the Act, buti refers to parapraph 20
of the Settlement Scheme No. 1 which deals with conversions
made in evacuee property. This ‘paragraph stipulates that if a
building, which was a house or 2 shop on, the 14th of August
1947, has been converted to some other use, the Chief Settlement
Commissioner shall determine whether it is a bouse or a shop or
any other type of property. . Tt is with reference to this paragraph
that the Chief Settlement Commissioner has laid down certain
principles in his Press-note dated the 3rd of May 1960. The
present is not a case of conversion after the 14th of August 1947,
and, therefore, it is not covered by the Press-note in question.

: 19, -Finally, we were asked to record our ppinion on the
entitlement of respondents Nos. 2, 3and 4 to claim the t{ansfcr
of the three bungalows which constitute the property 1n dispute.
It was contended by Mr. Bangash that the property being a shop,
and none of the three respondents having been in possession of the
same or any part thereof on the prescrlbeq date, ngmely, the
20th of December 1958, they were not entitled to its transfer
under the Act,on the other hand, it was submitted by Major
Ishag Muhammad Khan, the representative of the Settlement
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Department, ‘that, in the first place, the property ‘was not a shop
as it consisted of three separate bungalows; and, in'the second
place, the question of its trans.fer, to the three respondents had
not yet been finally decided having been referred by the Deputy
Settlement Commissioner to the Chief Settlement . Commissioner
for orders. This position seems to be corre

d the same position

of respondent No. I, the' Settlement Commissioner. “In. other
words, the question of the respondents’
transfer of the three bungalows, which form e mat
of the present appeal, is still pending adjudication with the Chief
Settlement Commissioner., : R L
20. We- think that it
question of the nature of
the three respondents theret
claim to its transfer having

is not necessary for. us to examine the
the property “or of.the entitlement of
o for the reason that the appellant’s
been found untenable . in law, the
matter ends as far as the present appeal is concerned. Further,
we are also of the view that by adjudicating, at this stage, on
the twin questions of the nature of the property and the entitle-
ment of respondents Nos. 2, 3 and 4 thereto, we shall be usurping
the jurisdiction of the Chijef Settlement Commissioner which he

has still to exercise in this behalf, as stated by the Departmental
Representative. Y e £ ty

21.  For the reasons given -above, the présent appeal fails
and is hereby dismissed but in the circumstances of the case 'we
refrain from burdening the appellant with costs. i AL

A.H, Appeal di&missed.;
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962Writ Petition No, 502/R of 1960, decided on 7th Décember,
(@) Rehabilitation Re-settlement
para. 23 and Part II—Rehabilitation

Scheme (Punjab), Part I,
under para. 23, Part

habi n Commissioner passing order
I whicl is consistent with, and is passed with a

Abdul Aziz v. Rehabilitation Commissionér West Pakistan. -
ppeal No. 3/1 of 1959 ref,. akistan,
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ct, for there isa.
" statement to this effect in the order of the Deputy Settlement
" Commissioner dated the 6th of May 1960, an:

is stated in paragraph 10 of the written' statement filed 'on behalf

entitlement to the’
the subject-matter .




