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sove conclusion of the Jearned Additional District Judge, Quetta is in
o ® anner arbitrary or fancilul. Raja Muhammad Afsar, the learned
¥ m] for the petitioners has also not be:n able to show before me as to
r:'“nsci-rcwarab!e joss would be caused to the pztitioners in case the
ghat k,':,,—, “is not grapted. The admitted position is that the petitioner had
”ﬂ‘un,c:;;es inducted the respondent Abdul Waris for a consideration of
:h—’—“ﬁj’mr day. That being so, if they succeced in the suit they can be
5. nensated monetarily for the loss as it would be measureable in terms
2?;501133’- There can be no dispute with the principles of law that the loss
a

ve aiready pointed out in this judgment that the. application mpde b
',-a,'plaintiffsfpstitioncrs was not 1 cooformity with the provisions ©
eder XXXIX, rules 1and 2, C. P. C.

9. Having given due consideration to the case [ am of the opinion thay
go Case is made out for the interference by this Court in.thc orders of 'thé
wgditional District Judge, Quetta in the exercise of the revisional jurisdiction.
i‘- has been very aptly pointed out by Mr. Munawar Ahmad Mirza, the
warped counsel for the respondent Abdul Waris that a mere presence of]
; prima facie case or arguability thereof as considered by the learned Sentor
civii Judege will not by itself be a ground for issuing a temporary 1njunction.
1 by now well-settled that all the three conditions viz. the cxistence of a
srima facie, cass the irreparability of loss and balance of convenicnce musH
weenist before the temporary injunction would be allowed in the matter.

sich is measureable in terms of money cannot be called irreparable. Q]

L

Tpe eppelizte Court has found that no irreparable loss would be caused tof
the petitioners and the balance of convenience was found in favour of the
mspondent Abdul Waris. This finding does not appzar to be arbitrary or
fmciful ar in the circumstances of the case the discretion exercised by
me Addimionzl District Judge, Quetta in disallowing the application for
waimg the shop is not voilative of any principles of law and is manifestly in
consonance with the principles laid down govering the controversy, and does
not call for any interference in the revisional jurisdiction of this Court. The
=vision 18, thersfore, dismissed with costs.

K. Y. M. Perition dismissed.

——
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Before Abdul Qadeer Chaudhary and Muftakhiruddin, JJ
JURNAIL SING—Petitioner
versus

T=e SUPERINTENDENT, CENTRAL JAIL, MACH
AND ANOTHER—Respondents

Constitutiona] Petitions Nos, 2 to 9 decided on 25th April, 1983,
Wtigners Act (XXX of 1946)—

3 5. 11, Pukister (Control of Entry) Act (LV of 1946), Ss.3 & 4~
“Tovisiony] Constitution Order (1 of 1951), Art. 9—Foreipners—iJInau-
Aorwed entry— Authority praperly invested to enforce order to deport,
", car keep foreigners in pecessary costody as step towards securing
cﬁmpiiizn::t with orders of deport {rom country—Such siep neither
Pubitive nor preventive nor otherwise illega) and foreigners only kept
% Merness for reputnation to ther country with no object to keep
oW Ik cusindy—Relzase of such foreigners, held, uncalled for in
wnces. lpp. 99, 10004, B & C
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above conclusion of the learned Additional District Judge, Quetta isin
the manner arbitrary or fancilul. Rgeja Muhammad Afsar, the Jearned
“nﬁnsel for the petitioners has also not be:n able to show before me as to
oat irreparable loss would be cgused to the petitioners in case the
-nction  is not granted. The admitted position is that the petitioner had
‘ﬂemsclvcs inducted the respondent Abdul Waris for a consideration of
ts 10 per day. That‘being so, if they succeed in the suit they can be
cm;np.gnsate:ci monetarily for the loss as it would be measureable in terms
of money. There can be no dispute with the principles of law that the loss
which is measur_eable in terms  of _money cannot be called irreparable,
have already pointed out in this judgment that the application made bal

e plaintiffs/petitioners was not in conformity with the provisions o
order XXXIX, rules 1 and 2, C. P. C,

9. Having given due consideration to the case I am of the opinion that
go case is made out for the interference by this Court in the orders of the
Additional District Judge, Quetta in the exercise of the revisional jurisdiction.
It has been very aptly pointed out by Mr. Munawar Ahmad Mirza, the
learned counsel for the respondent Abdul -Waris that a mere presence of]
a prima facie case or arguability thereof as considered by the learned Seniorly
Civil Judge will not by itself be a ground for issuing a temporary injunction.
Itis by now well-settled that all the three conditions viz. the existence of a
prima facie, case the irreparability of loss and balance of convenience must
co-exist before the temporary injunction would be allowed in the matter.
The appellate Court has found that no irreparable loss would be caused to
the petitioners and the balance of convenience was found in favour of the
. respondent Abdul Waris. This finding does not appzar to be arbitrary or
i fanciful an1 in the circumstances of the case the discretion exercised by

the Additional District Judge, Quetta in disallowing the application for

sealing the shop is not voilative of any principles of law and is manifestly in

consonance with the principles laid down govering the controversy, and doss

not call for any interference in the revisional jurisdiction of this Court. The

revision is, therefore, dismissed with costs.
[ M, Y. M.

>

=

Petition dismissed,
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Before Abdul Qadeer Chaudhary and Muftakhiruddin, JJ
JURNAIL SING—Petitioner
versus

TaE SUPERINTENDENT, CENTRAL JAIL, MACH
AND ANOTHER—Respondents '

Constitutional Petitions Nos. 2 to Q\decided on 25th April, 1983.
Forelgners Act (XXXI of 1946)—

= 8. 11, Pakistan (Control of Entry) Act (LV of 1946), Ss.3 & 4—
Prov.isional Constitution Order (1 of 1931), Art. 9—Foreixners—Tnau-
thorised entry—Authority properly invested to enforce order to deport,

eld, can keep foreigners in necessary custody as step towards securing

Compliance with orders of deport from country—Such step neither
Punitive nor preventive nor otherwise illegal and foreigners only kept
3 internees for repatriation to their country with no object to kesp
them in custody—Relzase of such foreigners, held, uncalled for in
“rcumstances. [pp. 99, 100]4, B & C
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ALL PAKISTAN LEGAL DECISIONS

98 QUETTA Vo Yy
ohli itioner.
W, N. Kohli for Peti
Munawar Ahmed Mirza, A..-G. for Respondents,
Date of hearing ¢ 10th April, 1983,
_ JUDGMENT
MUETKBIRUDDIN, J.—By this judgment all these eight C°flstitutio
i)

N identical facts and commop pyn:

i ' be disposed of as 1 s > “Om Doints op .2
§:m1!232|::g“]ig these %elitions. The petitions arise ip the fOIIo‘;Ii;;

e '
sircumstances. , i
cire 1. Petitioners Siam Sing son of Sokh Dev Sing, Ram Sabarp, so of
s ‘Ram and Narangan Sing son of Gian Sing (petitioners jp C. P, Nos 3‘
33§nd 6 of 1‘)83) were ﬂpp[’f_‘h.l:ndt'd 9_[1 26‘10];]932[:“ Pak-l'_ran BOl:der
Taftan) for unauthorised entry Jrclito Pdakrst‘arft}m %1/15 \;Iu}:\l.travel docum‘-_ms.

s prosecuted and convicted under section 3/4 Pakistap Dtro|

Eﬁfﬁ"&veﬁfr&b by the District Magistrate, Chagai and sentenceq to [5 duygf
rigor}ous imiarisonméut which sentence expired on 30-11-1982,

: itioners Shingara Sing son of ‘Tulsi Ram, Ba]dcv Sing 5o
Baks?;ueSEfgt:nTarsem Sing son of Ratan 'Smg, Mehandar Sing son of Ka?tagaf
and Jurnail Sing son of Alasa Ram (PE:UI‘.!ODC'['S 1n C P. Nos. 4,5, Kl
9 of 1983) were also apprehendgd in the similar c;rcurnstances._ They Were
prosecuted under section 3/4, Pak‘xstap (Control of I:':nt['y) Act, 1952 o
and sentenced to one month’s rigorous imprisonment by the istrict
Magistrate, Chagai. Their sentences expired on 7-9-1982,

All these eight persons being Indian Nationals were to_be deported ¢,
their country of origin and for that purpose were brough_t 1n Q}zetta. Since
their deportation could not be arranged, they are entered in Pakistan gpg are
being kept in Mach Jail, in the Province of Baluchistan,

2. According 1o the averments in the petition these fore
Nationals) had initially proceeded to Iran under a tourist visa
by tbe Iranian Government and after the expiry of that visa
Iran and therefore were ousted and expelled by the Iranian
and pushed into Pakistan territory where they were appreh

igners (Indian
188ued to them
were found ip
Security Force

ended by the
Pakistan authorities at Taftan.

3. Itisalleged in the petitions that since the

. sentences their further deteution is without any lawful authority and ths
Pakistan Government are bound to hand over their custody to the Indian
Government at Wagha Border. It is prayed that :—

¥ have served out the

(i) a declaration to the effect that the detention of
and without lawful authority;

(if) direct the respondents (Province of Baluchistan) that the petitioners

be set at libe;ty forthwith or in the alternative hand over them to the
custody of Indian authorities at Wagha,

the petitioner is illegal,

til their repatriation to India which is beiog
al Government through Indian Embasy at Islamabad,
anﬂd the learned Advocate-General, Baluchistan has placed on record a telex
message from the Ministry of Interior, Islamabad addressed to Home
Secretary, Quetta which Is reproduced below

“Referénce your telex messa 2 3
3ge No. H.POL, (2)(220) A-71, dated 20
March, 1983()  AJ) cight Tndian detajnees (mcntioned therein are

LI
.

;

Scanned with CamScanner
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available for repatriation, Ministry of Forcign Affairs have been
mqucstcd to make arcangements for their ropatriation to India.
Indian Government has made reference regarding three detainees viz.
Niranjan Singh, Sham Singh and Ram Swarma. M/O Foreign
Affairs are being requested to make arrangements for repatriation of
these three detainees. The remaining five may be repatriated as soon as
Indian Authorities agree to accept them.” .

5, The learned counsel for the petitioners has raised two-fold
confentions (i) that the pc'titioncrs cannot be detained indcfinately, (i) even
i the petitioners can be detained under Foreigners Act, that deténtion after
expiry of 3 months becomes unlawful unless their case is placed before a
poard as contemplated in proviso to section 3(a) of the Foreigners Act. .

This sccond contention of the learned counsel for the petitioners can
be immediately disposed of as it fails to take notice of the provisions
contained in Article 9 of the Laws (Continuance is Force) Order, 1977
(C. M. L. A.’s Order No. 1 of 1977) which is reproduced below :—

“Any provision in any law, providing for the reference of a detention
order to a Review Board shall be of no effect.”

It may be mentioned in this context that the Laws (Continuance in Force)
Order issued by the C, M. L. A. has expressly dispensed with the provision
relating to the reference of detention order to the Board and the safeguard
of the reference to an Advisory Board in the event of a detention in excess
of a period of three months stands abolished. In other words the detaining
authority can pass an order of detention for any period of time to which
the maximum limit of three months prescribed in Proviso to section 3(G)
of the Foreigners Act is no longer applicable. The contention of the learned
counsel therefore does not require to be taken any serious notice of and is
therefore repelled.

6. Now there' remains only the first contention to be dealt with,
There is no denial -that all these petitioners are forcigners as defined in
section 2(a) of the Foreigners Act, 1946 as they arc not citizens of Pakistan
and as such their departure from Pakistan can be effected only by such route
and subject to the observance of such conditions as may be prescribed. The
relevant provisions to that effect is section 3(2)(b) of the Foreigners Act are
rproduced below :-

*Ttalics is mine

“3(1) The Central Government may by order make provision, either
generally or with respect to all forcigners or with respect to any
particular forcigner or any prescribed class or description of foreigner,
for prohibiting, regulating or restricting the entry of foreigners into
Pakistan or their departure therefrom or their presence or continued
- presence therein, . :

(2) In particular and without prejudice to the generality of the foregoing
power, orders made under this section may provide that the foreigner —

@.8%  w 00 v . . .o

(b) shall not depart from Pakistan or shall depart only at such times
and by suchp- route and from such port or place and su?gccét_t.o the
:‘observance of such conditions on departure as may be prescribed.

Section 11 : ; i hority to give effect to thc\
. of the Act authorises the prescribed authority '
“'der_and directions and for sccu;;ing compliance. The authority properyi
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VOL%
. ested to enforce orders to deport could keep the foreip

i : . ners
: towards securing compliance with tha .0 0
?“"‘;,f‘fgisaso:nti?-p The legrned Advocate-General has c"Pﬁlri(rilcS to d%n
d‘:portatioﬂ of Indian Nationals is now regulated by s, agrmmcthm lh'j
also apparent from the telex message merfl_n?l?ed N para. 4 of . el O
that the orders for the deportation o ¢ petitioners haye a],cggdlmcm
passed and their departure depends upon the consent of they o
Government and it is only a matter of arrangement as to how these pe‘,f_ndian
are deported from Pakistan to India. The Indian Nationgg 3 oy,
deported outright. 'Their deportation is arranged by the Federa] . be
in consultation with the Indian Government. In the meantjps i
deportation is agreed and arranged by the Indian Government they
"be kepl in Pakistan, The question therefore bears on the polic
the deportation and it must be determined upon a consideratjop of m
in which this Court is not competent and has no authority to enter T
therefore hold that steps tak;cn for securing compliance with an or'd
deport the petitioners from Pakistan would be neither punitive nor prevc:xczl;‘t
nor otherwise illegal and the petitioners are only kept as internees ;'v 8
repatriation to India and the sole object is their restoration to thejr ov?n

country and there is nc intention to keep them in custody.

For the reasons given above the release of the petitioners as prayed fo
would be urcalled for and the infractuousness would be inherent iy thel
situation, The petitions are therefore dismissed with no order as to costs,

M. Y.H. A ‘ Petitions dismissed,

P L D 1983 Quetta 100
Before Muhammad Jaffar Naim, J
BAWA ISARDAS CHELA OF KISHINDAS--Appellant
_ versus _
KISHINDAS AND ANOTHER—Respondents

Regular First Appeal No. 2 of 1981, decided on 3rd May, 1983.
(a) Specific Relfef Act (I of 1877)— '

" —— 8. 42 read with Dastoorul Amal Diwani, Kalat, Ss, 7 & 11—Suit for
declaration . and" permanent injunction — Deputy Commissioner, 88
Court of first instance, required to entertain suit, call for wm&cn
stalcment, frame issues and refer matter to Qazi for decision un 5{
law—Dismissal of suit_after calling for written statement—Held, 80
Within competence of Deputy Commissioner. [p. 101]4 ef seq
Mirza Khan v, Ch. Mohan Das 1982 C L C 2258 ref.
() Dastooral Amal Diwani, Kalat— | of
—S. 20—Suit for declaration and injunction—Valuation for putb osst:“ $
Jutisdiction—Deputy - Commissioner possessing jurisdictiol 1":sion€f
\eralumg_ more than Rs. 10,000—Order of Deputy Comm:vimout
jsﬁ"‘s‘é?"ﬁ"ﬂg and dismissing suit valued at Rs. 400—Held,
% iction and void.—[Jurisdiction]. (p. 102]B ef seq
arain Das Kapoor for Appellant. ' |

My
at’:"::; Ahmed. or Respondent, No. 1.
8 Ot April, 1983,
| —
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