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(Sessions Court Jurisdict
Before Tyabji, C. g
JACOB—Appellant
versus
THE CROWN-—Respondent
Criminal Appeal No. 42 of 1950, decideq ”

io n)

1950. Vi
(a) Pakistan (Control of Entry) Ordinance .
Ss. 3 and 4—Plea that contravention wqs ot }‘(UI 6
tenable. wilfy,; °

The appellant had a valid permit to re.
before 6th December 1948, but h O Te-entey ;

€ arrj T Pakigy
December and 18 held forth the plea :{‘lavtegelg Pakiz:laonqr
a,

f 194
8
Hih%z;

“voluntarily” or “wilfully” qualifying the
in section 4. Further even such words hag been Mravep,
clear that when the appellant, knowing that f)f‘ here, ot
expired no matter what the explanation was of hl's Permij ha’; |
re-entered Pakistan earlier re-entered Pakistap wl-sth“"t hayjp, |
ing an extension of his permit, his re-entry v]v Out obegp, |
deliberate, wilful, and_voluntary re-entry intg Pak?S Clearly ; |
can, therefore, be no doubt that the appellant didﬁtan. Ther,

section 4 when he re-entered Pakistan on the 18th Clgnt
after his permit had expired. [p. 63]. ¢

Under these circumstances the convict; .
must be maintained. viction under section ¢ |

(b) Pakistan (Control of Entry) Ordi .'
1948), Ss. 4 and 6—Rule 18 of rules regardingn;:$§eing(§fvll of
system—Magistrate ordering removal of accused, as u:l?m '
passing sentence of fine—Ultra vires. ; 4

If the intention of Rule 18 of rules regarding working o
permit system read with section 6 of Ordinance was to cox
any such power on a Magistrate trying an offence under u
tion 4 of the Ordinance, the rule was ultra vires. Section { d
the Ordinance makes it an offence to contravene the provisics
of section 3 or any rule made under the Ordinance, and ity
vides for the punishment for such an offence if proved. T
punishment under the terms of section 4 clearly can onlj ¥
imprisonment for a term which may extend to one year, °§:
fine, which may extend to Rs. 1,000, or both and_nothiné o
It is beyond the powers of Central Government, by mak“‘fn&
rule, to provide for any punishment for any OEenc:liou

section 4, other than the punishment provided by el
The Magistrate's order, ditecting the removal of tFgecision ¢
from Karachi, forming part, as it does, of a judicia v

5 inance )
a trial of a charge under section 4 of the Ordina™ *
ultra vires.

Munawar Abbas for Appellant. e
Inamullah, Public Prosecutor for the Cro¥"
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1051 CHIEF COURT Sind 61
JUDGMENT Jacob
A TyaBJI, C. J.—The appellant, Jacob H. Singh, has been Emwu -

convicted by the First Additional City Magistrate, Karachi, —

for having contravened the provision of section 3 of the Tyabji,C]J
Pakistan (Control of Entry) Ordinance XVII of 1948,

in that he entered Pakistan from a place in India on the 18th

December 1949 with an invalid permit, and was sentenced

to pay a fine of Rs.50 or in default to undergo one month's

simple imprisonment. The Magistrate also ordered the re-

moval of the appellant from Karachi, purporting to act under

Rule No. 18 of the rules regarding the permit system framed

under the authority conferred by section 7 of the Ordinance.

The appellant admitted that he had entered Pakistan on
the date mentioned and that he had no valid permit
authorising him to do so on date. It is argued, however,
on his behalf that, on the facts and circumstances of this
case, there was no wilful contravention of section 3 on his
part and that he had, therefore, committed no offence. It
is also argued that the order of the Magistrate, directing
the removal from Karachi of the appellant, was illegal and
in any case not justifiable.

The facts of this case are as follows :—

The appellant, Jacob H. Singh, was employed in the
Ordinance Factory at Muradnagar near Delhi before the .
partition. He opted for Pakistan and arrived in Karachi on the
9th February 1948, and after having been posted in the Ordi-
nance Factories Transit Depot at Karachi for some time he
was employed on the H. M. P. S. Dilawar as a clerk in the
draughting section of the naval headquarters at Karachi.
The appellant, who states that his father was at Rutlam,
obtained a permit from the Permit Office of the Pakistan
Government, to go to India to return permanently to Pakis-
tan, which was available for the period 7th September to 6th
December 1949, i.e., for three months. He thereafter
obtained a certificate from Dr. Faruqui the Navy, on the
2ond Qctober .1949, recommending him for a month’s leave
on the ground that he was suffering from lumbago, and put
in an application for a month's leave without stating that he
intended to go to lndia,.and left for Bombay by the S. S
“Dwarka”, along with his wife and son, on the 23rd October.
It was necessary for him to have informed his department
and obtained their permission before going to India, but he
had not done this. The month's leave asked for on the
medical certificate was granted to him by the department in
which he was serving. Some time thereafter the Draughting
Commander, R. P. N. Barracks, discovered'that the appe]lant
had proceeded to India without prior official permission, an
brought this fact to the notice qf the Assxstant Navz{
Provost Marshall who started making enquiries. The appel-
lant's proceeding to India without obtaining the nlecess:till;y
permission was regarded as a matter detrm&elr)ltili(. tt:n m.;
security of the State. The appellant re-entered ¥a l; e
Khokhraparkar on the 18th December and cag% FZiu o
Karachi, and on the,19th December went to h by qm
in order to obtain a certificate of fitness vilt'n?or‘tgzgthe
resuming his duties. Dr. Faruqul immediately 1

i AP - .
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d the appellant ; 1y
ovost Marshall, and at we
féﬁ"}fyaﬁl Police, and certain documents, Py :,"estedb
n his person, were secured, including a diary and ere .f°ung
i dhpur Central Jail. On the 20th pg SCttifc,
Naval Provost Mgrshpll sent the appellant % thembe: the
fLor further investigation. As it was then disCOvereedC- De

obtained a Permanent return permg hat
10

had
appellant vaemment, before he went to Indj, whi l}?the
1 1c h
re'e“terzg

Pakxstaﬂon the 6th December 1949, and that he py4
Pakistan on the 18th December, he was plyceq befo

i te fort I 4 re
Ilgigilsst;r: without a valid permit. : emeﬁn:

It is pleaded on behalf of the appellant, by Mr.
Abbas, that .the appellant did not obtain pefmissiol:mawal
the Naval authorities before he went to Indjs, bec frop
was aware that it would be very difficult for himf tOilusehe
such permission, and he was anxious to visit hjg athe
was ill. Such an explanation obviously cannot help ap ruwho
It was also contended by the learned Advocate th;’: ant,
matter of fact the appellant had left Rutlam jg good as 4
to be able to reach Pakistan before the expiry of his % time *
that he had actually reached Barhmer on the 3;4 Dec;nzt:
by rail, but that, before he could cross - over into Pakligter .
territory, he was arrested by the Indian Governmept 5
taken to Jodhpur, where he was tried on the 14th Decemlnd
and convicted and sentenced to pay a fine of Rs.50-aeé
that,.on being convicted, he paid up the fine, was rele'asnd
and then returned to Pakistan. The learned Advocate show:d
me an entry madein the diary which has been exhibited
the case, Exh. 6, which shows that the appellant had trayelleg
by a ticket issued at Marwar for Barhmer on the 3y
December, and also mentions the number of the ticket, The
learned Advocate further contended that the reason why the
appellant was arrested at Barhmer was that he had an Indin
permit permitting him to travel to Pakistan by sea and not
by rail, and that he was convicted of having contravened
the permit by travelling to Barhmer by rail. This particular
allegation is obviously a false one, because as long as he
remained in India he could commit no offence, by travelling
by rail or otherwise within India. When this was pointe
out to the learned Advocate, he sought further instructions
from the appellant who then stated as a matter qf(actaqd
had an Indian permit which entitled him to remain inInd2
only for 40 days from the 14th October, and that hewq:
convicted of the offence of having contravened that perm!
and having overstayed in India. ; -

The learned Advocate contends that as the aPPey
had reached Barhmer on the 3rd December, in time {0
Pakistan before the 6th of December, and the reason whayt he
did not enter Pakistan before the 6th of December, S i:er g
was arrested and kept in custody upto the 14th Deceg‘of e
had committed no wilful contravention of section e
Ordinance, and that his offence was only a technica! one.fife"
it 1sdlmpossible to accep this plea. In the first PI‘.’Cevthetrhe word
words such as “voluntarily” or “wilfully” qualt yll:lgwmditl;it

expired
he offence of overstaying in Indj, -

" ®
contravenes” in section 4. Further even i sucno""“

been there, is clear that when the appellent,
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) it had expired no matter what the ex
his pe?ﬂgvli):g re-gntered Pakistan earlier
Ly l?gu: obtaining an extension of hjs perm
i rly a deliberate, wilful, ang voluntary re-entry into|
Clelzistan. There can, therefore, be no doubt that the appellant|
dpiad contravene section 4 when he re-entered Pakistan on the
18th December, after his permit had expired. Further, [ am
far from being satisfied that the appellant did reach Barl;mer
by the 3rd December,' In time to be able tq Te-enter Pakistan
before his permit expired on the 6th December, though there
is no doubt that after he reached Barhmer he was arrested by
the Indian Government. The appellant had not proved that
he was arrested by the Indian Government on the 3rd
December. He has only

shown that he was released on the
14th December (Cf, Certificate Exh. 4). e may well have
been arrested after the 6th December.,

Under these circumstances the conviction under section 4|
must be maintained, P

In passing his sentence, the learned Magistrate stated :

"The conduct of the accused appears suspicious as he was

In _possession of a note book Exh. 6, containing
chemical formulas of manufacturing gun-powde_r and other
ammunition, Hijs 1s, therefore,

planation was o
re-entered Pakistan
it, his re-entry was

removal from Karachi,
ordered.”

The extract from

a diary, Exh, 6, which
upon, do not, howe i

have been reljed
ver, contain any “chemical formulas of
manufacturing gun-powder or other ammunition', Mr, Arshad
ussain, the Sub-Inspector, C.I D., dj make a statement
while giving evidence that the diary contained such formulae,
but it is obvious that he did the entries at all,
and did not have them examined by any person knowing
anything about “chemical formulas for manufacturing gun..
powder and other ammunition.” € entries in the diary
contain notes regarding ;

@) the measurements of the stock of a gun suitable for a
short person, (2) the.material

> that may be used for bluing on
old gun, (3) the” varnish that mj

ght be used for polishing the
stock of a gun, and (4) a suitable oil for cleaning the fouled
barrel of a gun., These extracts, it

is clear, were copied from
an article in the 1937 edition of “The

portsmen's Manual”,
under the heading “Improve your

arrel and fittings™,
chemical formulae of the manufacture of explosives. The
ground on whj is

0 argued that the learned
s any order directing the
e appellant from Karachi.  The learned ‘Public
fosecutor relj 8 of the rules regarding the working
the permit system framed by the Ministry of the 'I“,tenof
Governmpt of Pakistan, presumably under the authm["lxts sol
erred by section 7 of the Ordinance. Rule 18 s as fo ;_wm;ce
“The POwer to remove conferred by section 6 of Ordin
may

¢ exercised by a Magistrate of the First, Second or
Third Class.” '
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of Rule 18, rea

confer any § /
section 4 of the Ordinance, the rule was ultra vires
of the Ordinance ma

sions of section
it provides for the punis
The punishment under t
be imprisonmen
a fine, which
else. It is

making any ru
under section

section 4.
the appellan from
judicial decision on a
Ordinance, was ultra vires

directing payment of a fine
default of the payment of the fine upheld.

A. H.

S.2—Aim of gang to attack persons carryin blic safty
from bc{nks etc.— Activities of gang preju icial to PH
and maintenance of public order.

carrying monies to or from post o
hpuses, activities of such a gang mus
cial to the public safety and the maint

[p. 65]
Not ultra vires the Provincial Legiskatur¢:

Safety Act falls within the entrics

ALL-PAKISTAN LEGAL DECISIONS
Section 6 of Ordinance is as follows :—

“The Central Government, or any public officer ¢
in this behalf. by a 83“"11{1, or special order g
removal from any part of Pakistan of any persons ¢ rect
persons entering such part in contravention of the r c];?,s of
of this Ordinance O% of the rules made thereunder OVision,

h officer as1s referred to in SUbsec':ind th

gpon any suc - ere.
P ion 5 shall use all means as may, in the circym on (1) o
to effect such removal. Stances b,

ed by the learned Public Prosecu
with section 6 of the Otdinant:: t‘}:at the effocy
ass the order passed in the 38 to peypy;;
be clear that, if it was the Piresent‘ ca
uch power on a Magistrate trying an oé’::?:londto'
Undey
kes it an offence to contravene thSeCthlM
3 or of any rule made under the Ordin € Droy;.
hment for such an offence ifElnce. ang
he terms of section 4 clearly ¢ Droveq,
t for a term which may extend to Onean only)
may extend to Rs. 1,000, or both and ff‘“-.“‘
beyond' the powers of Central Govemmeothmg
le, to provide for any punishment for any oxg, by
4, other than the punishment pmvidedence
The Magistrate's order, directing the removal :
Kagachl, forming part, as it does ofo
trial of a charge under section 4 of rh:
and is set aside. The orde
of Rs. 50 and imprisonment in

VoL )

.DOWeted

It is argu

Order accordingly,
P L D 1951 Sind 64
Before Tyabii, C. oJ. and Constantine, J

MUZAFFAR MAHMOOD—Petitibner
g versus
: THE CROW N—Respondent
Criminal Appeal decided on 14th Septembe

(a) Sind Maintenance of Public Safety Act
. mome; (1]

r 1949.

s
was to atf{le pe;;;gsf
ces, banks. 20 l;,lrlei“di'
t be regarded as, ord"['
enance © ubli ‘

Where the aim of certain gangs

)/

Act (XV ' 19‘5[.

.

of *

ainte r.‘anc(;rd”' i
c

(b) Sind Maintenance of Public Safety

The pith and substance of the Sind M

Scanned with CamScanner



