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974 LAH | 4 as to whether the records of Martial Law tria]g can
Mohd. say a worl pe used for any collateral purpose or mot, T,
Hayat subsequent ye vidence recorded on oath during the Martial 1,
Cotiahe 'tmonerasrs 1o us to be a piece of evidence in the nature of hig
West Pak. . trial appe dmissions, which would be admissible in any gypg,
s previous ace edings in accordance with the law of evidence by
Anwarul - uent pro oceedings are gOYerned._ All that we wigh
Hag,J which those pris that the immunity section does not appear tg
say,a¢ thtlsmsitigethc petitioner or to the petitioner’s evidence given
usfto extge Martial Law Court. Our observations should not |y
?hfe?gt?ore, be regarded as concluding the %llestlon of th
admissibility of this picce of evidence in the tcle;;’e}rtlmnta]
proceedings. It will be open to the petitioner to agitate th,
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point before the Inquiry Officer, if he is so advised.

21. In view of the foregoiqg reasons, we do not see any
merit in this petition which is dismissed in limine.
A H Petition dismissed,
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Matters in  which  Custodian ceases ‘to have. jurisdiction Al lqtidar
become triable by Civil Courts — Section 3 (2) (a) excepts Shah
persons or property regarding which proceedings have com- ¢y, iodian,
menced or are pending before 1-1-1957 from operation of Evacuee- -
S. 3 (I)—Section 3(2) (b) excepts from operation of S.3 (I) Property -~
only property which is occupied, supervised or managed by a person Lo .
whose authority or right to do so has not been accepted or ‘yguab ali, -
approved by Custodian — Section 3 (2) (b) does not except Inamullah
transferees, trespassers or agents—Immunity under S.3 gl) thah':':l .
not confined to citizens of Pakistan but includes all-persons owning 70 o ]}a'q
property—Section 3 (2) (b) applies only to property which is 5.4
“admittedly”  evacuee—Section 3 (2) (b) covers also cases of Muhammad
agents, transferees, representatives of evacuees and _trespassers ?jau{i Khan,
where property is ““admittedly’ evacuee—Section 3 (2) (b) does not
exclude from operation of S. 3 (1) ““all” hidden property but only
hidden evacuee property in illegal occupation, supervision, or
management .of persons other than owners of 'sugh“' property—
Interpretation of Statutes—Speeches made in Legislature  though not
admissible as aids to interpretation can be referred to as rel_evant
and material to discover the circumstances’ under ‘which ‘particular
Legislation was passed '‘and : ‘reasons -which_ necessitated it—
Section 3 (2) (b) does not apply : to -owners: of - property or to
persons whose possession, supervislon -or management _-.rhas been
approved by Custodian—Interpretation. of _,.g{atute;_‘-—Erlzqctmen]:
barring jurisdiction, to ‘be “interpreted - strzqt!y: even uif ’sucd
interpretation renders some provisions nugatory—Person declare
- non-evacuee, his property ‘cannot be -ldeclareld " as ‘_evacug'el-)—
Transactions confirmed by Custodian or-«:g‘qpproval 1 given': by
Custodian of a right to manage, 'supervise, or p0ssess property cannot
be re-opened and- property declared ‘evacuee—Owners 9f property
not covered by S. 3 (2) (b)—Agents ‘and ‘transferees claiming through
evacuees covered by S. 3 (2)(b)-—[Conthtsiatg cmt ::lw ;g);r‘:’:s;,u egit::ng}
f";l?i,stfxf tg[llclﬁ’)a,lfgzgggsm éni]2-7-[;P?(tgl?;nc‘l;an;nkthanand %d otstéeg_rs
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- Statutes—Language of provision takip
)] In;erp;ﬁ‘ggogf ojfribuna!—-Mere hardship to Depa,rt,menr not
aw% ::‘;n} (;er interpreting provision so as to remove such hardship,
ag

- 28S(I:]Fb’a.s'hir Ahmad assisted by S. M. Zafar and Inayat Ullg)
r Petitioners. ; yo s s
Khan az;or Ishag Muhammad Khan Settlement Commissiope,
Legal) for Respondent. ) |
‘ gDa)atcs of hearing : 3rd, 4th and 5th April and ldth October
1963. - ' ‘
‘ JUDGMENT

» ' i ition is directed agaip
WAHIDUDDIN . AHMAD, J.—This writ petition is st
the order of the learned Custodian of Evacuee Property, Lahore,

- dated the 8th of February.1960. By this order the learnegq

ustodian in his suo motu reyisional powers set aside the order
gf the Additional Custodian dated the 12th of June 1952, which
declared the property.in dispute as non-evacuee. ,
w' 2. It dis unnecessary to give in detail all the facts of the
case. ' It will,:be sufficient to. mention that one Bakhat Bedar
Shah sold.on the "23rd . of , April 1935 certain agricultural land
in - Lyallpur District for -Rs. 55,250 to one Sohan Singh. The
vendor died .in..the year,1945. Brigadier Riaz Hussain Shah,
Col. Mubhammad Mukhtar Shah and Ali Iqtidar Shah, the sons of
the  vendor;. along with, the..sons of Bakhat Bedar Shah,
another son of the deceased, on the 30th of October 1947 brought
a suit against the purchaser for,a declaration that the alienations
of ancestral lands did not affect their reversionary interests on the
ground that the sale was without ' legal ynecessity. The suit was
decreed . on /the -19th -of . February 1948 ex parte by Ch. Fazle
Illahi, -the . then' .Senior * Sub-Judge;  ‘Lyallpur. ~ After the
introduction : of ithe  Evacuee - Laws, the petitioners filed an

application ,under ' section 18 of Ordinance No. XV o1.1949 for a
declaration " that : the lands Sput

BroperticataTi: A .i% ~~dispute. were not evacv:iee
* o4 learned Deputy  Custodian, L Ir, er
dated ‘the  26th. of March %9 5:12’ odian, Lyallpur, by or

pets accepted the contention of the
petitioners and granted them a declara e

by the Custodjan, In giving the a
ﬁhe%on the judgment and” decree passed by the Civil Court.
Pr:;’ ateh‘;)_ K/hanr, the then Additional Custodian of Evacuee
e dgfnyf' ljlr order dated the 12th of June 1952, confirmed the
'propeft(;; i:l,?d.DeP“ty Custodian and - declared % share in the
mutation in _théSpute 43 non-evacuce. This was followed by

Tevenu \
was. brought 1o thec records, In November 1959 this case

Property, Lahore, whe Dotice of the . Custodian of Evacuee

PELtioners for sup mor heo o 1171959 issued notices to the

s “ Tevision of the order d by the
I?:;I_’l;‘g r;\?gglotnal Custodian referred to abovlg':.e» O%asige Sa,h of
1 i odian set aside the order of the
inquiry, The odian and remanded the case for further

Wit petitio, Pelitioners geek tq challenge this -order in_ this

jurisdiction, . " " ground that it “was pagsed. withou!

aration subject to confirmation
bove-mentioned declaration he

»
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3. The writ petition came up for hearing before a Al Iatidar

Division Bench of this Court. It was brought to the notice of the

Court that there is a conflict of opinion ab

Shah
out the interpretatiﬁn vc:asfadfan' .

of section 3 of Act XII of 1957 expressed in some of the
11 reported E
and uoreported decisions of this Court. In view o?‘ this P::;:relj'

divergence of view, my Lord the Chief
question to the Full Bench for disposal.

Justice refe;red thlg ?;;M wddin,

4, The question for consideration before the ‘Full Bench is

about the scope and true import of section

3 of Act XII of 1957.

Has it completely taken away the jurisdiction of the Custodian to
declare any person or property as evacues, who or which was not
treated as evacuce immediately before the st of January 1957
or is it still open to him to declare the person or properties ‘as

evacuee without any limitation? The answer to "this question

depends on the interpretation of this section
below :— :

]

which is r_eproduce_d _

“Property not to be treated as evacuee property on or
after 1st January 1957.—(1) Notwithstanding ~anything

contained in this Act, no person.or

property not treated as ,

evacuee or as evacuee property immediately before the first’
day of January 1957, shall be treated as evacuee or, as the case

may be, as evacuee property, on or after

(2) Nothing in subsection »(1) shall apply— - -

the said date.’

(a) to any person in respect of whom or to any property in’
respect .of which any action has commenced or any proceedings.
are gcndmg immediately before the date mentioned therein for'
treating such person as evacuee or such property as EVpclie'é

property; or
(b) to any property which is 'ocqupied,

supervised or managed

by a person whose authority or right so to do after. the :twenty-
eighth day of February 1947, has not been accepted or approved

”

by the Custodian. . ol
Mr. Bashir Ahmed, the learned coun
pressed at the hearing that any person
which was not treated as evacuce
before the 1st January 1957, now cannot be
He contended that only conceale

sel for the' petitioners,

or property Wwho or

for whatever reason immediately

declared .as evacuee.’

d evacuee agricultural land is

f section 3 of the

not covered by this provision of law in view 0
1958. On the other

Displaced Persons (Land Settlement) Act,
hand, Major Ishaq Muhammad Khan ver
every concealed and hidden eva
purview. His contention is that un

section 3(2) the Custodian has unlimited
ct of hidden evacue¢ property. He

as evacuee property for ‘inclusion’
der the Displaced Persons (Com-

orders as he deems fit in respe
can still declare such property
in the compensation pool un
pensation and Rehabilitatlon) Act.

5. Before dealing with the legal asp

¢onvenient to notice

Pakistan in almost al

law was introduced in some shape or other,

y strongly urged that

cuec property is outside its
der sub-clause, (b) of

power to pass such

cct of the case it will be
the background and legislative history of th
Immediately after Partition, . in  Westl{4
1 the then existing Provinces, the -evacu

The idea behind thi
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278 LAHORE. left by the non-Mus]j
o otect the property leit by slimg g
Ali Igtidar . legislation w:x.s ;0 ?;‘0 Tadia.  In October 19432 the Centryj
Shah ' their migratio Evacuee Law by Ordinance No, VI

: d the :
v oo Government introduce Pakistan. The salient features of t;
Custodiany  ~¢'1948 for the wholecfgnd take care of the property left by thl:

Evacuee. e ote 3 e
Property . legislatloﬂnwfe);iiﬁa%r and to restore it if the evacuee had returpeg
’

—_ evacuegsi 1 Je intention qf permanent residencs
JW"'"d"ddm' to Paylstsﬂgtl’;hr tl}; fgm:b}: trend of legislation changed and by
But in (zdministration of Evacuee Property) Ordinance No, Xy
Pakistan his concession Was withdrawn. Section 6 of this Ordinape,
of 1949 this € rty shall vest and shall be deemeq

: acuee prope p
prc!)]wdeti ltwh:; :‘B'ezred in tﬁe Custodian with effect from the Ist of
;\?Iar?:;e{wd‘l. By section 7 it was further provided that every

oldi ossession of or managing Or Supervising
p;rgc;sag;;]:ﬁ%pt;iy ghall be deemed to hold or have held it oy
ﬂeﬁalr of the Custodian. This legislation was further amendeq
in 1951 and 1952. The effect of the ax,r,lended leglslatlo.n was that
the scope of the definition of “evacuee” was enlarged ; provision
was . further made for declaring certain persons residing in
Pakistan as “intending evacuees’ and under certain circumstances
such persons without any formal declaration could be treated a;

evacuees, ' . .

6. The history of the legislation further shows that in 1956
there was a departure “in the policy of the State in respect of
evacuee legislation. By Ordinance No. XX of 1956 the provisions
of “intending evacuees” contained in Chapter 6 were omitted
from the statute. Under section 3 of this Ordinance it was
provided as under : '

“Notwithstanding anything contained in this Ordinance, no
. person or property not treated as evacuee or evacuee property
;t.mn:(:giate]y before the hﬁrst day of January 1957, shall be
reated as evacuee or as the case may be, ev
or after the said date.” - 4 e e e

Thus, under this legislation the Custodian or the Rehabilitation
Authorities were permitted or given time to treat a person or
property as evacuee within a month and thirteen days of the
}:ommenclement.of this legislation. In effect after the lst of
I:l_l:mah_ry 957 this power, without any reservation, was taken away.

', LOWEVET, appears that this legislation did not achieve

consi :
Ordil:;;g: It“lvoo g&rlt[sl[ I? Subsec“:“m (1) the original " section 3 of
tion (2) certain class of pera) .5 KSPt intact, but under subsec-
the purview of sub.slo bersons and properties are exempted from
nterpretation of sul(; ause (1). There is not much difficulty in the
provision of law ap d“hc“o'l (1) of section 3. Tt js ap overriding
a_positive. directin tf:: tfag-reaghing consequences. It contains|,
Parts of the Act no persan ", Of What is contained in other)s

on or property not treated as evacuce
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or evacuee -property immediately before the st day of January, Al Iqtidar
1957, shall be treated as evacuee on or after the said .date. On Shah

a plain reading of this part of the section it cannot be doubted "C'-us,od;a,,
that it places restriction on the power of the Custodian in respect! Evacuee X
of persons or property which were not treated as evacuee| Property
before the above-mentioned date by prohibiting him to treat suchi w20
person or property as evacuee. The form of the words used is a it eriivt
well recognised and convenient method of repealing fnconsistent
provisions of the statute.

7. Major Ishaq Mubammad Khan, on behalf of the
Department, has strenuously argued that the scope of this
subsection is very narrow and limited. He contended that
it would not apply to those properties which admittedly were
evacuee properties and vested in the Custodian. .He further
urged that both under section 4 of Act VII of ,1948 of former,
West Punjab Province and section 7 of Ordinance No. XV of 1949
all evacuee properties are held on behalf of the Custodian and.
have thereby been treated as evacuee property. This argument.
has not impressed me. In the first place, the vesting of property
in the Custodian or the holding of property on-behalf of the
Custodian is only by fiction of law. In that application these
provisions are of a general nature because they do not deal with
any specific or identified property. In the second place, the most
formidable hurdle in the way of the Department pertains to th
words “not treated” used in the subsection under consideration|p
The significance of these words cannot be overlooked. "In'm
opinion their meaning is that the mere vesting of the propert
in the Custodian is not sufficient. The competent authorities
must have done some overt act in _respect of some - specifi
property, namely that any particular person or any particular
property must have been treated by a competent authority as
evacuee or evacuee property. This view is strengthened by the
fact that in another part of the enactment the Legislature has
specifically provided a remedy to the parties who feel aggrieved
from the treatment of their properties as evacuee. In section 22
of Act XII of 1957, which corresponds to section 18 of Act V’
of 1949 it is provided that any person claiming any right or
interest in any property treated by the Custodian or Rehabilitation
Authorities as evacuee property may prefer a claim to the
Custodian on the ground that the property is not evacuee
property or his interest in the property has not been affected by the
provisions of this Act. . In other words, it means that no person
should feel aggrieved by the mere fact that under section 7 o
Act XII of 1957 all evacuee property vests in the Custodian.
That by itself is nothing. There must be some overt acton
the . part of the Rehabilitation Authorities or the Custodian
Authorities in respect of a specific property before the :;lggt'ievedc
party should approach the Custodian Authorities for a declaration
that his property has been wrongly treated as evacuee by an
competent authority. In a recent case! Perumal v. Central
Gosernment of Pakistan (1), their Lordships of the Supreme
Court of Pakistan have also adverted to this aspect of the
question and observed that “‘an application under section 18 is
competent only if the property in dispute was treated as evacuee

(1) P L D 1963 § C127
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thority or the Custodian”

i Igti ilitation AU
Ali Iqhdm’ propcrty by a Rehablllta sswh .
: i bserved that “‘whenever a person appli
Shah Their Lord§hlpslgur1tll;erhgssto assert that the action taken b)? tl::
1 and witra vires and if the -

V.
Custodian,  under 5 e orities is illega
Rehabilitation Auth mounts to saying that the
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Evacuee o
i im a declaration it am

}—ng'-pmy C“fmdl;fr-] %ﬁintls{:habilitation Authorities Was ultra vires*, 1y

BRI g:c::;: to me that there is a vast difference between the tw

J notions, namely, the vesting of the property and the treatmeni|

) In the first case, by fiction of law the property

to enable him to take possessiop

erty. :
o );s in the Custodian, to ©I _.
tion of specified properties,

enerally ves
cgn' to take other steps for the protec i
me overt act In respect of a particular property

er, SO
iIsn til;;p?itgd.r e use .of the words ‘“not treated” clearly D
suggests that mere vesting of the property generally in the
Custodian under section 7 of Act XII of 1957 is not treatment of
a particular person Of property as evacuee Of evacuse property,
n that neither the vesting of the

I am, therefore, of the opinio .
property in the Custodian nor the holding of the property og
ustodian has any material bearing on the inter

behalf of the C

pretation of this subsection. ;
8. I will now pass on to another argument, namely, that
section 3 (1) is-not_applicable. to those cases where a property

admittedly was evacuee property and is claimed by a third party
on the basis of a transfer in his favour. It is contended that
even if such transfer is confirmed, ft is open to the Custodian
Authorities under their revisional or review powers to re-open
the confirmation of such transaction. This contention als
cannot be supported on the language of the above-mentioneg
provision of law. Once the Custodian Authorities h
confirmed the transfer in favour of a third party such w
ceases to be evacuee property and by no stretch of im ek
can be considered to have been treated as evacu e
. ? : ee propert
Emme_dlately before the Ist of January 1957. It w Y
if this view is taken, the revisional and revi o tgsg. that
the Custodian Authorities would become nu lf g Sl G
suggested that if a case is decided about ten §a oLy, 18, was. als
January 1957 by the Custodian Authoritie il befo;;e the Ist of
on this interpretation will be deprived of hs" the aggrieved party
Custodian Authorities in their appellat = rngt 9 ‘e e
jurisdiction. The hardships pointedpo ?% ssional ot Ly
fok,the Departmient are 1o donbt Hax ub y the learned counsel
section takes away these powers. of t?]’ ut if the language of the
law, simply on the ground of hardshi ¢ Custodian no Court of
of law in order to remove such llap’ é:an_ AeIDE: BOY PROTISION
;‘;";;c;{sq aglgfanccd before a Divigiro:h%):. hTh?SBh o it
in the case of Ki nch of this Court at
ishanchand Jethanand and others v.

Custodian, Evacue '
. » Lvacuee Propert 1
Wwas observed in that cazé a);,uKn?igc{”_( 1) and were ropelled. Tt

“That section 3
its application iy .o ver-Tiding provisio R
evacuee law a:-le i‘e‘n ;ertan} cases the Othern orfola_w' and if in
question: the wisd ered ineffective, the Cour?s vislgns. i, g
om of the Legislature. Th :fvel?wf cztmtléo:
d y fact tha

(I) P L D 1961 Kar. 589

F
I
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W powers under section 43 are not specif Ny  Ali lqtid
saved clearly indicates that it ig g . pebloedly  Allldar
of section 3.” also subject to the provisions o ah

: gustodian,
: or the Depart cosEty
put his case, has not been able to pgrsugldeg ﬁae“{ﬁﬁc‘iﬁy 3&3 Property
taken in the above decision is not consistent with the language  Wahiduddin,
employed mm the subsection under consideration, or in

accordance with well accepted principles of interpretation

of statutes. In the above-mentioned Karachi decision

every aspect of the case was considered and there is no
escape from the conclusion that if

The learned representative

x :
e 3 1 su_b_Ject to clause ), tot_all( /
9. It was next urged on behalf of the Department -that in a, ”
case where a party has obtained an order by: practising . fraud on
the “Custodian, 1t 18 open: to him on discovery of the frand to!
reopen and examine such case and treat. it as a nullity, - In |
support of this contention the learned representative : of the |
Department has placed reliance on a Division Bench decision of !
this Court at Karachi, in Ahmad Khan and others v. Custodian of
Evacuee Property, West Pakistan and others (1. -As will be
presently shown the contention of the Department cannot be

accepted. In the first place the Custodian as Tribunal of Specia
Jurisdiction does not possess or exercise any inherent jurisdiction|®
which the ordinary Civil Courts exercise, to recall suo moty an

order procured by fraud.” In Mst. Siraj Fatima and others v.
Mahmood Ali and others (2) Sulaiman, J., rejected the contention

that the Revenue Courts in exercise of inherent jurisdiction ‘could

set aside orders obtained by practising fraud on them. At

page 301, of the report, Sulaiman, J., on this aspect of the
question, observed as under :— . sl

“In the present case thereis clear reason for allowing a
separate suit. There is no provision for'a review  of judgment
by a subordinate Revenue Court under the U. P. Land
Revenue Act. ‘The doctrine of inherent jurisdiction can! hardly
be invoked in such a case. ‘It would not be open to the
Revenue Court to reopen the partition on the allegation that
the guardian of the minor  had been negligent: As a matter
of fact so far as the provisions of that Act go there is no
section expressly applying ' the ‘provisions ‘of Civil Procedure
Code relating to the appointment of a guardian for a minor to
the proceedings in the Revenue Court, The remedy, of the
minor, if any, can be only by a separate suit. The suit for
avoidance of a previous order of a competent Court is
undoubtedly one of a civil nature and falls within the scope of
section 9, Civil Procedure Code. Such a suit is maintainable
in a Civil Court. If a review of judgment by the Revenue

(1) PLD 1963Kar. 450 (2) ATR 1932 All. 293
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oy . : rmitted, there is no reason why remedy b
- f,%qnda’ ocfg :r}rghﬂgailt”in the Civil Court should not be a]lowéé.u Y way
Full Bench case, Biswambar Biswas V. Aparna Cy,
the learned Judges of the Calcutta I‘;’,‘an
ble distribution held that 1tﬁh
e

it

Y

|

£ ¥

In another
and others (1),
ion’ for ratea I
uire as to whether decreg ;
is

V.
Custodian, Mok
ohar, :
4 an application :
as no power to 1nglY
r Lordships on this point obsery d
e

Evacueé

Proper?y Court in L g

i taddi executing cour :
}Valududa'lm propcr or bona ﬁde one. Thel

as under (— )
“The dominating factor “{ltb regard to this point is th;

- that the Court cox_lcemcd with the distribution of the g 18

something in connection with execution procee d?rsxm

of the acts in t%sc.

ts- is only one
d the Court is functioning j

d not in a judicial capacity, and no
y roc
s of section 73 of th:‘k’gf

~ js provided under the provision
d no machinery exists for the holding of an enquiry
ent as to whether or I:?t’

e 1908, an
- of the kind involved in the ascertainm
. the decree is not a bona fide or proper decree.”
10xn this view of the matter it is abundantl :
of the ) 1n¢ y clear tha
ch ‘either act In an administrative capacitytotl-lmdqe
0

l/ trib’unals whi

not!possess inherent jurisdiction are not com i

] ! _ ict etent

any order passed by them on the ground that II: was :)(:)t:il;:lga;d

fraud. ‘
art from this' inherent power, ihe

o, Secondly in Pakistan, ap
ordinary civil Court exercises the power to treat a judgment
nt or

order as nullity on the ground :
. Evidence Act. This scctiorf proVid(ég %‘i"w‘ﬁnder section 44 of the
4 ait oritiher procesiiirs tenders of h ere one of the parties
order and decree under sections 40, 41 45 s Pt id 4 judgment
against whom it is offered to avoid its it is open to the part§
Jrégg?ﬁe {t is bgsed on the well-estalilisiltgdeﬂ‘eclt ot the Eroundiar
_ nt or decrez obtained rule of law th
bind such Court or ¢d by fraud upon a Co L
_ . : : t does
could be alleged in a alllly other and its nullity upo i nos
that every civil Courco ateral proceeding. I upon this ground
2, ONE t of com eeding. It is on this basi
or inferior can treat petent jurisdiction, wh s basis
to have been obtained by | nullity any judgmer wIlCLier spefior
unfortunately as ;‘Eg 2)’ fraud discovered %ft:;} : Wl:imh 1s proved
Act XII of 1 aw stands in Judgment. But
. 957, the Custodia cases covered by secti
;ecuon 44 of the Evidence Act o invoke the y section 3 of
fraud as nullity, In law nce Act to treat any ord provisions of
is voidable , judgment o y order obtained b
2 and not void  oomcht or order “obt )
D'e.”fm Ghosai and orh ab initio. In Ambi ained by fraud
lh“fmon Bench of the Caelrs (2), this view ikamoni  Dasi V.
their Lordships observed cutta High Court ;Vas enunciated by a
as under +—  ~ 0 this connection

is doing
- The distri
i execution pro
administrative an

bution of asse
ceedings, an

—

limitatj
7 Br::’::::::;‘ I;? suitable‘pro'ceedings o
e o,
 Lewari and others v, Mst. Mirchi 3)
A , this view was

1 CWN
(1) ATR 1935 Cal, 299 @3
_ 0 J
() AIR 1955 Pat, 65 >
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also taken by the majority of the Jud i ' gt
) Tty | ges of the Patna High Court, Al L tidar
Ramaswami, J., on this point observed as under :— . Y Shak
“Fraud does not make a judici i id  Gustodhin,”
. ) judicial act or transaction void  Custodian,.  :
but only voidable at the instance of the party defrauded. The Evacuee ot
judicial act may be impeached on the ground of fraud or: Froperty .
collusmq in an active pr_oceedtng for rescission by way of suit’ ;—f};;:'idéadin -
or app‘llcat{on for review.. But the judgment may also be J '
| m?peacaed in a collateral proceeding in which fraud may be
| set up as a def_ence to an action on the judgment or as an
' 'answer to a plea of gstoppgl or res judicata founded upon the
J

- judgment.” . ; !

In Hewson v. Shalley (1), the English Court of Appeal' also held:
that a grant of letters -of administration obtained by fraud is
not when revoked by the probate Court void ab initio but only:
as from the date of the revocation. In Debendra Nath Dutt V..
Ac{m:mstrator:—General of Bengal (2), .it was pleaded before the .
Privy .Council by the sureties .that..the letters of administration
having been annulled by the Court on the ground of fraud ‘must

be regarded as nullity from the beginning and that the bond was,
id and of no_ effect.

so far as the sureties ~were concerned void,
Their Lordships repelled this contention - and observed ~as
under:— . | . i i o naisah ol whimih
«But there is really no. substance in the appellant’s contention.

on- granted to.Cowie

So long as the letters: of administrati
although -a rogue and an impostor,

remained unrevoked, Cowie,
was . to all intents -and purposes administrator. He, and he
alone, represented the deceased in India. - His receipts . were
valid discharges for all monies received by him as administrator.
As - administrator. he collected . the assets belonging : to the
deceased in India, and he misappropriated the assets which he
so collected... For his acts.:and ‘defaults - as administrator the
appellant and his.  co-surety: became . and must remain
responsible.”” = 1 Lo e T On of zherss M- 8241 0
It is thus perfectly clear - that ‘so~long- a8 a-judgment  or order
stands or is not set aside it is valid-and becomes inoperative only ™

after it is established that it was obtained by fraud. Fraud being
a mixed question of l1aw and fact can only be established in an
olaborate enquiry. I have 10 doubt that in ordinary cascs the
Custodian can investigate . this question in his revisional or
review jurisdiction. But in those cases which are cpve}'ed by
section 3 (1) of Act XII of 1957, the Custodian is not comper
tent and has no jurisdiction t0 enter upon any such enquiry. . In
clause (2) of this section the Legislature has spemﬁcally saved
certain class of cases from the purview of subsection (1) but tne
cases involving the question of fraud do not find any place in it.
itis, therefore, not possible. in ;suc o treat an prlcllq;
obtained by fraud on a different footing from an order whic 1;
otherwise illegal or bad. Either section 3(1) applies to suck
cases or it does not apply. 1 am Dot inclined to_ mtcrprctﬁth;
gubsection in a mannet which would destray its .féx'll effect,
articularly as the provision relating to ouster Of Juris ldggtg |
special tribunal’ is to be ‘gonstrued in a'strict manner. o thel’,
" (1) (1914) 2 Ch. 13 S 3B1A10

Ot
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| %4 254 LAHOiB bsection under consideration the J“fi§dimion
Chs o4 anguage Of the su t in those cases which are provideq iy
gﬂgﬂdm 2 oz}tghc CUSt?g;a?seJ:gfglly barred. In view of this, it Canngt be

subsection in such cases is competent to treat any

; Vi ooy Custodian 10, inate as a nullity on the
5 Custodiah, . held that the CUSIO B i< subordinate 8roupy
ke, g+ P grder passed byahuxr'loperty was illegally treated as “°“‘evacuee,

ot remedy open t0_the Custodian |
Wahidudd,, 1y such cases g‘:ntoé!,yurt of civil jurisdiction. A
! 77T asuitina COD:I; urged that section 41 of Act XII th 1957, wouy
‘ 0 e mtertain any such suits. Inlaw when the lang,
be a bar tion of an Act is not ambiguous, in interpretipy ¢*

g age_of asegs of such a positive enactment ousting the jyr dic.
T plain wotf ibunal any suggestion of pgrdshxp 1s irrelevang ang
T tion of & Irce But on a recent decision of the Supreme Couy
g out of aghi nd Muljimal v. Deputy Settlement and Rehabilitg;,
lcl'] m?:fz‘l;sioner and others Civil Appeal No.]d 486 of 1962,

decided on 19th November 1963, there .}h(l)]u Suprery (duch

apprehension. The following observations of the Sup rome Coy
ixf g settlement case throw abundant light on this aspect :— ,

- ed counsel appearing for the respondent .and p,
! ‘s‘éttte:?:g::t Authorities Ifl)ave of course, contended Fhat 1t woulq.
ot “even now 'be within the jurisdiction - of the ' Custodiap to
“§ decide this question under section 41 of the Act of 1957, “ang
ot nobody celse would have the jurisdiction to adjudicate in Tespect
o w . e
cof ‘any such' matter. Section 41 _excludc_as the ‘jurisdjc.
¥ tion of the : Civil or fRevenue_ Court only with regard to
* “matter.“which the Custodian is empowered to decide unde;
“the said Act. Under the said Act, the Custodian has the power
‘to'‘decide as to whether the property is an evacuee Property
"ihy -or not.?  There is, in the present case, however, no dispute that
-the - property is evacuee property. -So there js: nothing Jeft
B “for the Custodian to - decide. Even: otherwise as soon ag a

‘property is acquired by Notification under section '3 of the
0 be evacuee and the Custodian  has,

Act of 1958, it ceases t
diction with regard toit.” :

- e -
=

[l

X TSR

-
-

®owe
i

thereafter no further juris PN
Their Lordships further observed:— - ¥ DL 70 2bneR
: f‘-“We-havq_come to the conclusion ‘therefore, “that in ' the-
'g;e:cllgot(i:g:t'by ,reasccﬁin' 05' the property having been acquiréd .
Cuetogouon issued under section 3 oy

the ‘Custodian Authorit; % e Act of 195§,

thorities ceased  to . haye any jurisdiction in
it lg;l:f cé-Of g’c said property, Furthermore, even otherwise the
In : 0 {ag_ _uthonues_ would not “haye in”‘our. opinion, ha e
& i ‘ I::}t( Jgtl:lsl 9lcgtlon to decide thjs Particular question under the’
k uthorities do pot :igo au nde; tt E A Sooh 1958, the Settlement
il . e 3
) i) 0 decide this question. * qp 0 2VC aCquired &

of thi i 1vil Courts to have the character
X panic'lf]aﬁ;silgfj“ﬂ‘ca‘ed UPon after the taking of evidence,

, e validijt el °‘l'ansfe1-ee-respondent I8 also challenging

e ram s 2 OF. the trust jgser on t a tt

| ri ram simpliciter i

$ ceased to have Eh“’l.t i.n , those ,i:aées’ ‘Where 't‘lnec.;,éﬁ'stb)cl'iaﬁ"ni?
Pl there  wonld be no, bar‘,l}foﬂ
L3 1 1 teiei){t
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the civil Courts . tc v diudica :
LY ] 0 - - . GEITA L X
arlly falls withia thgc.l_]udlc?te upon a question which ordi- Al lqtidar
Lol fad consequenceplgtylfl‘:r onl thel{ jurisdiction. This 1 f"ah
iV bt ot € ruile 1 i e v i
ot st o ke, of sunie, T e | St
. - " . vacuee- . -
remédafoonh‘t-hls view of the matter the Custodian has ample Pr:pe::v”-'l'
‘ y for the redress of such grievances in suitable cases. =t abiar A
Wahiduddin,

« 11, 'Iwill now proceed to consider the effect
\ of sub 7

gection (2) of section 3 of Act XII of 1957. ‘This subsec:i:x;
is 'subdivided into two parts. Clause (a) provides that nothin
in gubsectlon (1) shall apply to any person in respect of whom or,
to~any property in respect of which any action has commenced,
or any proceedings are pending immediately before the dat
mentioned therein for treating such person as an evacuee or such ul
property as evacuee property. There is no dispute about th
interpretation of this clause of the subsection. " It was conceded
;l;;:l ;t; ;olgc;t;onalr)lgd commenc(:jed immediately before the Ist o

I no proceedings were i ore
such cases are not covered by thisgclause. i b date,

L 12 The difficulty, however, arises in interpreting clause. (b)
of 'subsection (2) of section 3. Undér this sub-clause the effect
of section 3(1.) hqs been taken away in respect of amy evacuee
property which is occupied, supervised or managed by a person
whose authority or right so to do after the 28th day of February
1947, has not been accepted or approved by the Custodian. The
interpretation of this sub-clause arose in three’ cases before
Division Benches of this Court at Lahore. In the case of Ra

Ghazi Muhammad v. The Castodian, Evacuee Property, Wes
Pakistan (1), Kayani, C. J., _observed that -“it -was not possibl
to accept the argument that it applies to the cases of all person

other- than original owners of property -as, for instance, trans-
ferees, trespassers and agents”. “ He further observed that “Onl®
whose’ authority o

its”'plain language it applies-only to a‘person :
erty “has ‘not: been

right to occupy, supervise or ‘manage any Pprop

accepted -or approved by the. Custodian™. .In a . subsequeny
unreported case Qutab - All V. Custodian, - Evacuee: . Property,
Lahore Writ Petition No. 197 vof 1961, decided? on ¢he 22nd. of
December;- 1961,  though the case was decided under section 3of
the Displaced Persons (Land Settlement) Act /1958, the Pwismn
Bench referred to: certain other aspects involved in the interpre-
tation of this subsection. But did not give any firm - decision on

it.,, Kayani, C. J., who was party to both the decisions, made
der to bring out the ‘doubt

certain weighty observations, In or
will . be useful to reproduce,the,relevant

lurking in_his mind)it > usefl
portion of this judgment. His Lordship observed as under.:
an'impression from this definition that

. “Prima facie, one gets an'i ] i
“clause (b) of section 3, subsection (2), was mte:nded to apply
Jito - the -'case of persons’ who were residents m.Indxa even
;i before the Partition - but owned ' property "1n Pakistan' which
ibefore the Partition, was ‘held and managed by other persons.
1“Weé notice, however, that in o.the_:r"parts of the Act, sucg as
sgection 11 also the same” or similar words have been used 10

1N
v

“(1) P L D 1960 Lah. §62 o
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SO S ot of evACUES property whether it llalelong%d to persong o,
Al lgtidar | TESPEC. o0t in India or to PETSORS who resided in Pakigey, bgi‘
Shah™® '] nally resiee untry at the time of the Partition. Thug ut
v, Y U who Ieﬂ the co : ires ‘ever er 9 subSEQ.
Custodian,* | gion (2) of section 10 requir y DeIson who i
EvBE o tl'Ossession, supervision of management of any evacuee Propert
Property™ g? property which he knows or has reason to believe is ey, I
Tabidudding property, and whose authority or ng};ts tl(: gccu;}y, Supervise
JERUR ranage such Property after the 28th day of February 1
* |""has not been accepted OT approved by the Custodiay
¢ to the Custodian his willingness to surrender S’ch

1y intizmate ld not have b
; erty to th 1, etc. It couldn e been ary,
i -?hr;tp secytion 10 or section 11 confined themselves only 103022
" category of evacuee property, namely, that which was map,
in Pakistan on behalf of persons who are resident in Ingj,
y argued that clause (p) ol;

{_. Further, it could not be reasonabl
"“section . 3, subsection (2) removed from the general protectig,
I of that section property which belongs to residents in Ind,

| . but: protected the property. which had been left by persons wp,

became evacuees in 1947. .- ;
 Tn order to strengthen his case, learned counsel for th,
" Custodian teferred to section 3 of the Displaced Persons (Lang
" Gettloment) Act 1958, which provides in subsection (1) that
" within ninety days of this Act ‘every person who is in posses
"“sion, -supervision or management of any land which he know;
" or has reason to believe to be concealed evacuee property shall
“"submit_to_ the Rehabilitation Authority, or the Settlement
“"Authority of the area concerned, full information relating to
: tion (2) is to the following effect :

"such land . . . ...’ Subsectiol | ‘
|- i, ‘Any. such property as is referred to in ‘subsection (1) shall,
é‘_‘vnotwithstanding-, the - provisions- of section 3 of the Pakistan
!»; (Administration of Evacuee Property) ‘Act 1957, be treated as
<'*}f.~evacuee property, -and, shall:vest-and be deemed to have vested
..-in the Custodian in accordance, with the . provisions of ' sub-
f;;-section (1) of section 7 of that Act.”- - , R
i ¢ Learned ' counsel ‘argued’ that' after the  commencement of
«“this" ' Act,  which * came “into ‘force on the 23rd of
| September + 1958, even if ' any''property was protected
"under section 3 of the Pakistan (Administration of ‘Evacuee
“Property) © Act 1957, ‘that - protection ' was taken' ' away
~fromi it if it was' concealed evacuee ‘property’. In one sense
' '{th_@' ‘property - was ‘'not ‘concealed because the petitioner
h-had a mutation effected’ through ‘an" appeal to the Collector.
I".It:waq argued, however, for the Custodian, and 'with somé
‘reason, that the Collector being not an authority under  the Act,
any information to him was not information to the Custodian or
i.to one of his subordinates. Section 10 of the Act requires every
_person ‘who is in possession, supervision or managementO
i £vacuee property 1o intimate to the Custodian his willingness to
§ut1.‘rende1.- such property, and section 11 requires him- to - submi
Y :g. O&Imamn to the Custodian. In the present case, in addition
i thse Brovislons, here was ‘s, separste  provison. il
Custodian. W hmng -a iconfirmation of the sale from the

' - We should, therefore, hold that so far as th¢

¢ Custodian,
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Custodian goes, th
! , the present land is *
% which secdlon 3. of the nedlji concealed evacuee property’ All Igtidar,
B T D et 'w Act applies. Incidentally th hah " -
Srovision ex'feloln (2) of section3 of this new Act ma{'es : b
SR \lf)acfliy %gamst section 3 of the Pakistan (Adminis- 25‘-&’;2‘;‘”‘-’""’
believed at th e roperty) Act, would show that (it was Propé:;"‘ \
e ofttﬁ tlime_ when the new Act was drafted that 7.
PPN TIL appliefi t?:kcl:ztan ({%gmlmstration of Evacuee Property) ;V aiduddin,
4 ’ ncealed evacuee property al f thi
. is so, then the argument of the 1 property, 2160y, 1 this
; m he learned Custodian that i
zg;gg::s :;;lyt . ;gsfgr: gmaldowners of the. property in(sie-f:tc;?t.l tg
B rees and agents, will become more unaccept-

.=~ 13. In an unre ; oy - : '
idian of Evacuee Prggg?;l ¥ l;’sees.t gar}far Nur Muhammad v. Custo-
e 2 of 1559, dected o the 1t of Tutie 1960, i
{Bench of this et e st of June 1960, another Division
| pretation of the Sub.cla;zggrdgd a discordant note on the inter-
. ithat clause (b) applies 11:In st S iy qéﬂtﬁptib :
erdtinte IS in thek only to those' ‘cases in which the property
pute is in the hands of an agent and ‘not “of ‘a trespasser was
rept:lled Oby the Division ' Bench to which “Yakub Ali,"J. was'a
party. On the-polut Uged “tBelr BOLIRY bserved " as
. “Firstly, we are clearly of the view that the disputed Srapert
- does not " at all fall in the ambit of sebt_ion‘B.fgr it"'hal_c)l ii:iljjeri‘y
I already been treated as evacuee property as lonig ago as 24t
s December 1947, when the Custodian Evacuee Property, West
* Punjab, issued a notification under Ordinance “Vof 1947,
' assuming, possession of all "évacuee property in.the Province.
“ ‘Thereafter, the petitioner “'was in_ possession on behalf of the
Custodian Evacuee Property - and “the fact that p_ﬂ;hcébﬁht_p'f
' deceit the petitioner did not surrender the J‘disp‘ut_éd"'p"i‘oi)_eﬁyf to
| the 'Custodian or to the Rehabilitation ‘Authorities does not
%" entitle him to ‘dny premium. If any other view is'adopted a
 startling result’ will be achieved, iz, that hidden evacueo
" property shall remain in the hands of ‘wrong-doers . who, ‘under
" “law can be’ ‘prosecuted and punished for . the _ very, act,, of
" concealing’ and continuing t0 remain in. pq'sseggibp',of evacuee
. property without any legal ailtlibriix:y.j‘__Thcji_n,tienti_on;.,_ ehind
" gection 3 clearly is that _in future no citizen of 'P_'akis,tgn;wil:l:bg
treated “as evacuee “and his “property shall. be immune from
: i ation of the eatlier
» gnd does mot purport to apply

The section is in neg
retrospectively to, those persons and properties who had already

~"become evacuee in law.” ol 11 it gid Dap math
Thus, on this View, the provision of section '3:(1) has no-effect
§n those cases where any person of propert had . already become
evacuee - in Jaw.or if the property -is hidden evacuee Droperty.

tween; the notion O

ready pointed out the distinction be _
have &re B he Custodian and treatment of . the

vesti ofthe_;roret.int _ nt
:gggfty as evfc,uel::. ‘yIn my - opinion the : mere Vesting o the

or 8 eneral provision such. as section 11 that-every
supervision or management of -any evacue®
ed to hold it-on behalf of the Custodijan oF

| ‘being treated as such.
' law of “intending . evacuees

perGDﬂ in PDSSGSSion,,
property ghall be deem¢
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o o weeation by the Custodian resulting in pop..
npinder® & general AT iy class of property on bis behalf ig not 8
Shak _ 0SSESS ol € ceatment of any parn_cular person orpropertyx
ithe natu This by itself cannot be considered as treatment ofaas
e and therefore, is clearly affeq, 3

v. :

Custodian,

Evai'ﬂ”'?.‘.f evacuee. roperty as evacue
With profound respect to the Obser

Property " P b of section 3. ,
by clete (lghe Jast-mentioned case it is not possible for me
s case on this point,

Wahtduddin jons in ] .
4 | 'avf:!:;pt the view to the contrary 1 thi ] ]
‘point need not dotain me in view of the full discussion i, the

‘earlier part 0 | ‘

14. The view that all hidden evacuee property is outsig
_the purview of :section 3 (1) :in; view of clause (b) "eqmre:
further consideration. In my opinion the: immunity upq,
section 3 (1) of Act XII of-1957, is not confined to
' ut to .every one ;owning . property j,
can be made in this behalf. Sy

citizens of Pa]:ll;_stqn b
Pakistan. No distinction
' f section 3(2) refers only to  those cases wher
ee  property is occupied )’
hose : authority or right g

clause (b)) o
the -property, being - admittedly, .evacu
supervised or'managed by a_person w.
to do after the 28th day of February 1947, has not been accepted
or approved by the Custodian, Now who are those persons,
whose authority or right_ require the approval or acceptance of
the Custodian? . There is little doubt that such. persons cannot
be the owners of the property because their occupation, supervi-
sion ‘or ‘management S i, their- own, right and their right so to
do cannot be assailed on the ground that they had already become
evacuee. and _their property vests in the Custodian. Therefore,Q
‘by process of reasoning it shall have to be applied only to those
persons whose_ right~to, do any of the above acts is expected to
receive the consent or approval of. the , Custodian., Looking a
this provision from this angle it appears to me that in the firs
place this sub-clause applies - to those. persons. who claim tor
have derlved their title through the: evacuces .and the transaction
in’ their favour for_some. reason or, other remains uaconfirmed
by .the ‘Custodian ' Authorities. Secondly, it applies  to thos
cases where any such’property is occupied by an. agent or repre-
fet_itatjvc ‘of ‘an evacuee residing in India. It further applies to
hose cases where an evacuee property is, occupied by a person
without any legal ‘or valid right, which will also include the case
ofa trespasser. . This is evident from the words “right so to - do”
used in’ the SUBSC?t{OH'. If .a trespasser is found to be in posses:
sion of an evacuee property, he "will certainly .be . occupying
;mnagmg ‘and supervising' it without the approval of the Custo-
. ilsﬂnu:;g?ulll;s {Jggt to hold it can be challenged on the g;gund off
who'is 1 orised occupation. 'Onf can conceive of @ trespasse]
who it i posssssion of a property sinclbefore the/28th. of Febt
Befare tha’t z ch has rlpened' idto ‘adverse possession orvmle
it fooi ate. But such a case, besides rate, stands on 8
soron't footing and would be decided by the Cistodian on the
fo - g“g;":’?lple of law applicable to' such cases.”" I am, there:
transferees angw that it 'covers not only the case of agents,
reprcsent?uyes of evacuees but also the “case 0

frespassers,

f the judgment.

Scanned with CamScanner



s

1964 Hion CouRt Lanoke 289

.. 15. The argument that it applies to all hidden evacuee pro-. All Igtidar .,
perty cannot be accepted in view of the subsequent trend of. Shak i
legislation periaining to this provision of law, In the Displaced. 2‘-,,,, di
Persons (Land Settlement) Act, 1958, under section 3 a special Evac‘z’:ég"‘,'j =
provision was made for hidden evacuee property and it was Property .~
excluded from the purview of section 3 of Act XIIof 1957. ..
Similarly, after the promulgation of Martial Law, in Regulation. el "ddm’;’,
No. 49 of 1958, similar provision was introduced. Under. Para. 3
of this Regulation it was provided as under: - s’

= «3, (i) Whoever has acquired possession of any ‘immovable

“evacuce . property, the ownership of which did not vest in him

_before the 1st March™ 1947, whether such property has been

treated by the Custodian or the Rehabilitation Authorities as

evacuee property or not, by making false representations of

_fact, or by suppressing true facts, and whoever is in possession

, of suc,hf,prpperty, shall before the 31st December 1958, make

‘a declaration to the Deputy Rehabilitation Commissioner of

tl}e area where the property is located, giving full particulars

of :(— ‘ . T

313 2] raid b

| (a) the property in question iy il Al oy
manner.in ‘which he: came into:!
105 Of loi hoe 1usvala

- v -

.+ (b)-thedate on which and the
tpossession of it5 : . shionen of :
‘- () the true facts in' respect of the ~matters préviously misre-’
presented or suppressed ; and-© 7 gize fossqe eudr ©F DIMdIaL
(d) -the total-amount, if any, which has been derived:as benefit
from its use. : e, el 1ot ovbait 151 hamiast

'\ .(if) Possession of the property in' question shall’ on demand "
be  handed over by-the 'person making the declaration to the !
Deputy Rehabilitation Commissioner,” who- shall treat ‘it as.
‘evacuee property, ‘and - the property shall vest 'in‘the Custo- °

ianT

dian. ! - ;

“(iii) An ‘equivalent id value of ' the, amount: declared . under;,
‘clause (d) of sub-paragraph () shall be'delivered to the - Deputy,,
“Rehabilitation Commissioner concerned before the 31st January,,
11958, by ttie person making the declaration: . | g
"\ Provided that the Deputy Rehabilitation. Commissioner: may;.
for reasons to be recorded, extend the period .and vary the.mode !

of payment in any particular case. . i cen
~(#v) No penalty of any kind whatsoever under any law_shall,

be ‘imposed in respect of any circumstance arising out, of the,,

declaration so made before the 31st of December 1958.”

Under this provision of law also. persons who were in ;illegal:
! lled upon to make a;

possession of evacuee property were ca : :
declaration before the 3lst of December 1958, in respect: of,
evacuee property, irrespective .of the fact whether, it was treated
by . the. Custodian as  evacuce property ~or not anc_l -such.
property after its possession Was demanded by the ‘Deputy
Rehabilitation  Commissioner was_to,. be treated as_evacuee:
property and  vested in; the Custodian, . These  tWo pgece_sag o
leéiglﬁ’t'ion'fgi\’re’a.fclea“r,indipation;_that,;_clausg_.-;(b_)ot_‘; scotion. @l
doés mot exclude all the hidden evacuee property. It |

confined only-toshose chidden :evaCUEe properties: which-; are in
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ALL PAKISTAN- LEGATL: DECISIONS VoL, %y

. ision or management of persong oy,
atxonétggpglf:perty_ This view is further strgng,ﬁ‘
iac:emcnt of Sardar Amir l;’lzag Khan, Mlglister
ened by the is]oted the Bill on bepgl_f of tfe , mgrnmep; in hig
of Law, who p d in reply to the criticism of _the Oppositiog
speech delivere nal Assembly of Pakistan. The Televan,

; Natio h
27’2_1957;' t]hne st;};eeech is reproduced below :

i 11 the unauthorised evacuee property or the
"£SO it 51%3;)56{?; ﬂif it isin 0c_cupat}on_ of any perscn today in
h,lddc,ﬂ_a lfthorised manner act:on.hcs against that person jy
'sa;ﬁ)t(eu%f the fact that there iiffthls lgrqzisxgx;lglﬁ nsc];t;cl;gg can
"be’ ' ee. So, Sir, Mr. Fari not
;_ b;,dzc?la:':cti_ eg’:‘cgas got " all the intelligence of the world or ;)
'tth;uﬁrisdom of the world or all the patriotism of the worlq,
"He should realise that others too bave, if not that much of
intelligence, at least some intelligence to look after tbe intereg
‘of ‘this’ country, = With these few words, 1 would  request ' thy

this Bill be'passed.”’ " by e Al

i 1slatiy

I am conscious of the fact that speeches made 1n the Le

A:sembly are not admissible in’ evidence as extrinsic aid to th
interpretation of'statutory:* provisions,"but - in' my - opinion it
relevant and material to consider tt_ne circumstances upder whic
an Act,was passed.and the reasons which necessitated  it. I hayel

"~ than the owner

144

referred to this speech only from this angle..

16, It'was urged by Major Ishaq Muhammad: Khan, ‘the
learned representative for the Department, that if this l{mltgd
construction, is given to. sub-clause (b) of section 3 (2) it will
render the other provisions in respect of hidden evacuee property
in, Act XII of 1957, nugatory. In my opinton this apprehen<
sion is not well-founded because sections 10 and 11 refer also to
cases of those persons who are in unauthorised possession, super-
vision or management of evacuee property. . This is obvious from
the fact that' this class of property was introduced in sections 10
and 11 of Act XII of 1957, for the first time with a view to bring
it"at’ par with section 3(2) of the enactment, Therefore, it i
perfectly clear that it does not apply to the owners of the propert;]t/
or to'persons whose possession or supervision or management ha
been approved by the Custodian, .= .u00 .., . -

o A7 It was further urged by Major, Ishaq Muhammad Khan
L the provisions ' of . the Evacuee Law being of an administra-
live nature should be given a liberal construction and construed
In such manner that the object of the enactment may be
achieved, In this  connection the learned counsel has referred to
“}"I’) pipnouncements of their Lordships of the Supreme Court '
f?nd’?Slzti?;n * The Punjab Province v, [, Sita Ramn and others™ (1) -

; -‘ina el The Custodian of Evacuee Property, Karachi (2), ,
have no bey opmion the principles enunciated in these decisions
mentioned > oo 1¢ COStruction of section 3. In the above-
Yol 0 cases their Lordships only observed that 'the
CARIIO with any qag - D StrAtive law and ‘the principlé ‘of finality
Jlar b vy.omy degree Of sa{'gty_bc imported’to the_ofder}s passed .

S : ; ] i
W DPLD 9SS F ¢ 157 (2) P'L'D 1957 5 C'(Pak(y 63
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by the Custodian. But in none of these cases the question
before their Lordships was about the interpretation of any
provision 1in the nature of barring the jurisdiction of the
Cu§tod1an. The provision of law under consideration bars the
jurisdiction of the Custodian in certain circumstances. Any

LAnoRE 291
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rovision which t jurisdicti ity i o
p ich takes away the jurisdiction of any authority is to],, ;Vahld uddin,

be construed strictly and no allowance can be made if other,
- provisions of the same enactment become nugatory in case
covered by such provisions of law.

18. My conclusions, therefore, are as under :

(1) That no person or property can be declared as evacuee or
evacuee property after the Istof January 1957 if it was not
treated as such before that date by the Custodian. The
treatment referred to in this section indicates that some overt act
must have been done by the Custodian or Rehabilitation Authori-
ties. Mere vesting of the properties in the Custodian under
section 7 or holding possession under section 11 will not mean

that such properties were treated as evacuee properties. If a -

person has been declared as a non-evacuee, his'property cannot
be declared to be evacuee property. If the Custodian ha:
confirmed a transaction or approved -the righ \
. management and possession  of  any party, such properties also
cannot be declared as evacuee properties.: . Wi BintiEe

(2) All cases in which action has commenced or pr_:oceédii;gs
are pending immediately before the 1st of January 1957, are
outside the purview of section 3(1)., S o

(3) Only those properties are cove

red by clause (b) which  are
management or supervision of

t of supervision,|X

in unauthorised possession, _ s -.
certain parties. These persons. cannot ‘be the owners of 'thejt
property. Amongst them will fall the cases of agents, trans-
ferees claiming their right after the 1st of March 1947, through
the evacuee. It will also cover the case of a trespasser. e
INAMULLAH, J.—I agree. \ | inamatiah, J
‘ i lusions
Yaous ALy J.—I agree with the conclusions 4 s)mad
reacl?gg Ht:;{ Ml:l[})! le?imed brother Wahiduddin Ahmad, J., ‘10 yogub ali, J
paragraph 18 of the judgmient. - ' ]
ANWAR-UL-HAQ, J.—1 also agree with the conclusions r:acl:lh;.-s g%za;u,
by my learned brother Wahiduddin Ahmad, J., m para‘grp P ’
of his judgment. T “ 34 crit ol
' i i _ Yaqub Ali and
MuHAMMAD DAUD KHaN, J.~T agree with M..Xaq Muhgmnad

—ul-Hag, JJ. '
S. Anwar-ul-Haq Reference answered.’
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