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passed by the Guardian Judge reviewing his earljer order ¢
ithout jurisdiction.
wi 6 JIn the view of the matter I take, the order, dated o

mber 1963, is_set aside. It will be open for
;gstgo?lfig]etcfo take his petition back from the Guardian Judgéthe

; Court of competent jurisd: s
lpur and present it to- the Jurisdiction,
%}ilglp%?ition is accordingly accepted, but there shall be pq Ordgr

as to costs.
K. B. A,

ALL PAKISTAN

Petition accepted.

P L D 1965 (W. P.) Lahore 188
Before Anwarul Haq and Muhammad Akram, JJ
" Dr. HASSAN DIN—Petitioner
versus

Syed MAHMOOD ALI'SHAH AND OTHERS—
- Respondents
Writ Petition No. -1630/R of 1963, decided on 26th October
1964. W6k g 3 : '
(a) Displaced Persons. (Compensation. and Rehabilitation) Act
(XXVII of 1958), S. 10.and First Schedule, para. I—Transfer of
house—Person cannot, be .deprived - of .his entitlement to transfer
of premises in his occupation merely . for _having submitted KCH
as well as KNCH Form simultaneously . for transfer of same
property—Mere mis-statement regarding extent of portion under
his occupation cannot disentitle him to get portion he could legally
claim. [p. 190]4 & B

(b) Displaced Persons (Compensation and Rehabilitation) Act
(XXVIII of 1958), S. 2(3)—Word “property” in latter part
of definition—Includes agricultural property—Person abandoning
fz‘grz.cultural property in India or in territory occupied by India—
Cf)t.splac(eg ] pti’rsoz”Pwithin meaning of deﬁnition—Registratiog- Z[Sf

aims isplaced Persons) A d & 2
(oo, 101 Ton el Fer: ) Act (Il of 1956), Ss. 2I) & 2(2)

Imdad Ali Malik v. The Settlement Commissioner, Lahore
léL D 1962 Lah. 502; Mrs. Keays Byrne v. The Settlement
Malpssioner, Rawalpindi and others P L D 1963 Lah. 88;
P aL "D"b llgllahz V. Chief Settlement Commissioner, Pakistan, Lahore
Hioal 5 63 Lah. 2i4 and Sayed Haider Shah v. Mukhtar

ain Shah and others P L D 1963 Lah. 548 distinguished.

(¢) Displaced Persong (C bilitation) Act
ompensation and Rehabilitation) 4

5;},3( Kg[ ;;j;‘l 938) las amended by Displaced Persons (Compensation
30 (5) and pieron) (Amendment) Ordinance (I of 1959)), Ss- 10

displace:f ﬁ~ol;:1s‘t/f Chedule, para. I—House in occupation_of Pe’s"ﬁ;
other than sycp, d;?g;gcilK"S’m""—Cannot be transferred to perso

persons. [p.
Saeed Akhtqy for P - I, 1520E

. etitioner,
]f\llit::'f b;‘tkandar for Respondent No. 1.
o So t<‘>r Re.spondents Nos. 2 and 3.
of hearing: 14, and 15th October 1964,
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JUDGMENT

HaqQ, J.—The dispute ip this

Aﬂwc;\tf‘%ioperty bearing No. C/563 Sit_“atedcﬁlse ucc(l)];;cgms X
ortio® ondi, Water Worksa Lahore. This Property oy, “cthan,
Laoge? of several units andis ll)n the occupation of sevenp :rs o
oonslstwhom are the petl,tlsoéleé I. Hassan pjj, and res§0r§°ns
w0 3gyed Mahmood Ali Shah. - Out of the remajy, cresPonden;
No- ated, four are Jammu & Kashmir refugees whie the
i“SSSﬂTdar Begum is a refugee from the other parts of Ingj
Mste the Settlement operations Started, 3] the Occuﬂ 1a,
helltwd various forms, prescribed under the law, for the ¢ pants
submi various portions of the property. However, opn the gﬁﬁsrer
of athﬂh 1960, the Deputy Settlement Commissioner recorded ;?,f
order showing that four J. & K. refy

8°5S, Damely, Mg pjjo;
coum, Sardar Muhammad, Ghulam Hussajp arylrd Mihan'i:lll(zlilg
E{fSSﬂi“’ who had submitted KNCH forms had Withdrawn their

:s in favour of Dr. Hassan Dm._ _Thus only three contest;

f,:g:?lefl in the field, namely, the petitioner, respondent No.ejt;[;tj
Mst. Sardar Begum. Mst. Sardar Begum was transferred the
portion in her possession, and that transfer i not disputed,
Dr. Hassan Din was treated by the learned Deputy Settlement
Commissioner as a non-claimant displaced person and the portion
in his possession as well as the portions surrendered by the four
J. & K. refugees were transferred to him, whereas the respondent
No.1 Syed Mahmood Ali Shah was transferred (he portion which
was in his possession. It may be stated here that the petitioner had
submitted two kinds of forms, namely, KCH and KNCH as he
wis not certain whether he would be treated as a claimant, or a
non-claimant, in view of the fact that he held a verified claim for

some agricultural property only left in the occupied area of
Jammu & Kashmir State,

2. The respondent No. 1 went up in appeal to the Additional
Settlement Commissioner, contending that Dr. Hassan Din was
3 local and as such not entitled to the transfer of the house which
Wwas admittedly more than Rs. 10,000 in value. In support of
'S contention respondent Syed Mahmood Ali Shah placed
reliance on an order (Annexure Gfl) passed by the Deputy
Custodian of Evacuee Property, Lahore, on the 19th of March
1956, holding that Dr. Hassan Din was an old tenant of the
lower portjon of House No. C/563, i.e., the house now in dispute.
The learned Additional Settlement Commissioner, by his orger
?,at-e the 20th of July 1961, held that as Dr. Hassan Din ha bg
l:riﬁed claim relating only to agricultural land, he could I;otterm
aeamd 0 be a displaced person within the meaning of that te o
S Used in (he Displaced Persons (Compensation and Rehablgtcattl\gas
inteng 38 (hereinafier referred to as the Act), as thatwho had
a arrxlded Or the rehabilitation and settlement of persons it
treat ghed urban properties, On this view of the m el
Drdeed Dr. Hassan Din as a local and cancelled the 1 poy
ir‘Siere.d 10 his name by the Deputy Settlement Commls;IIon_t:l,

" gave the portions in dispute to the respondent OI-{ s i

& Ka
m;:is favour_filed
f the Additional

refugi' Dr. Hassan Din and the four Jam
insi: ; Who had abandoned their rights in
" Petitions against the appellate order ©

e —

=
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fa::an Din

Mﬂhm

Ali gt
A";ar ]
Hag, }'
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"'ALL PAKISTAN LEGAL DECISIONS VoL. Xy
, hese petitions were dismj

t Con}mlsslolnege tt{;ﬁe;t ang Rehabilitation C(S)?li(riniy
Hussain .Sl}ai;’n on the 17th of May 1963, observing tha;
sioner, Lahore DIISAH o nitted a proper form for the trangpe;
Dr. Hassan Din ha O \he first instance he had submitted a K
of the property, rted it into KNCH form, and that he paq
form and later on col‘;ation in the first settlement form to (h
rong dec ossession of the entire lower portion of
effect that he ‘ga:elans %e had, in fact, only ome room in
the house, WA: regards the four J. & K. refugees who hag
possesswx:]- their rights in favour of Dr. Hassan Din, the learneq
abatrl1 (132; Commissioner dismissed their case on the short groung
f}fat\te“it is a trick to grab the property by Dr. Hassan Din,
Surrender of rights by non-eligibles means nothing”. The learned
Settlement Commissioner did not record any positive finding on
the question whether he regarded Dr. Hassa}n Din asalchl or
a displaced person, but apparently he agreed with the Additiona|
Settlement Commissioner on this point.

4. Mr. Saeed Akhtar, the Jearned counsel ‘for the petitioner,
has rightly pointed out that the two grounds which have weighed
with the learned Settlement Commissioner were not really such
as could have been legally used to deprive the petitioner of his
entitlement to the transfer of the property. The mere faet that]
the petitioner submitted KCH as well as a KNCH form does
not mean that he had not applied properly. It was a mer
technicality and the question was to be determined by th
competent authority whether the petitioner was to be treated as
a claimant or a non-claimant. By submitting both the forms|
the petitioner had clearly made an application for the transfer
of the property and that was the only essential requirement for a
consideration of his claim.

5. Similarly, even if it be assumed that the petitioner mad
a mis-statement regarding the extent of his possession in the
lower portion of the building, that mis-statement did not amount
to a fraud and could not have been used to deprive the petitioner|B
altogether of any entitlement which may have accrued to him.
We, therefore, agree with the learned counsel for the petitione:

Settlemen
Syed ljaz

made a W

that the two grounds mentioned against him by the learned

Settlement Commissioner are not sustainable in law.

6. But the question still remains whether the petitioner is
to be treated as a_displaced person or not for the purpose of
the transfer of the property in dispute. The admitted facts are
that he was residing at Lahore at the time of Partition of the
sub-Continent, as he has been declared by the Deputy Custodian

?ﬁifvsgg;ehlgzzgert% to 1l:e: an old tenant of the lower portion 1(1)
. . Further, it i n the
parties that the pet ' S ale-common gIouRc, SebRE 2

itioner has a verified laim for agriculturd
property ab o Claim for ag
Kas}:xmixrl Stail:,doned by him in the occupied area of Jammu

7. The term ‘“djsp] ”» in
clause (3) of section 2 gf fhicztcj:t aie;‘g(ﬁwa.Efs been  defined !

L -3
setth?gl?;agts ?hgeéson- means any person, who, on account of the
ominions of Pakistan and India, or on account

Scanned with CamScanner



Hien Court Easons {
HORE {9].

965
+vi] disturbances or the fe .

of civil distur ear of such disturbances j
first day of Marﬁh 947, left or been displaced from, his place o? Mahmood

residence in such arca and has subsequently become a citizen of A/ Sha

pakistan, or1s lcsxdmg.thereln, and includes any person who b of Z°

a resident of any territory outside India, is for that (;e eing gnwarul

upable to_manage, supervise or control any property belonging

(o him in India or in any area occupied by India, and also

includes the successors-in-interest of any such person”’

Hassan piy
v.

This term has come up for interpretation at least i

cases, namely, Imdad Ali Malik v. The Settlemen':1 é‘gr%n;?fi?);t:f
La;,org'(l), Mrs. Keays Byrne v. The Settlement Commissioner,
Rawalpm.dt and others (2), Mahboob Ellahi v. Chief Settlemen;
Commissioner, Pakistan, Lahore (3) and Syed Haider Shah v
Mukhtar Hussain Shah and others (4), but in all these cases thé
Court was concernqd mainly with the first part of the definition
with a view to ’Ellscovering the true meaning of the phrase “his
place c‘)‘f resndenc’? . In none of these cases the meaning of the
term “‘property _employed in the second part of the definition,
which is relevant in the present context, was discussed. These
authorities are, therefore, of no direct assistance in the instant

case.

8. The term “property” has not been defined in the Act,
but it has been defined in the Registration of Claims (Displaced
Persons) Act, 1956, and clause (c) of the definition refers to
“land situated outside the limits referred to in clause (a) above
(i.e. urban areas) and occupied or let for agricultural purposes or
for purposes subservient to agriculture or for pasture . . . .. >
Now the definition of the term “displaced person” as given in
the Registration of Claims (Displaced Persons) Act, 1956, i
substantially the same as that adopted in the Displaced Person
(Compensation and Rehabilitation) Act, 1958. 1t is, therefore,
clear that the intention of the Legislature in both these enactments

was to include agricultural property in the term “property” a
nition of the term ‘‘displaced

used in the second part of the defi :
in the Displaced Person

person’”’. There is no indication
on) Act, 1958, to show that]

(Compensation and Rehabilitati ) i
agricultural property was to be excluded while determining
whether a person falls within the second part of the definition
of this term. There is no doubt tAhat ti:;sle_spla}cigng’:drsotnos
i ilitati ct, , 1s 10
(Compensation and Rehabilitation) D i tan

i ad rehabilitation of
o et Tagt, by 1 If, is not enough to hold that the term

areas, but that fact, by itse e s
“property” i ition of the expression displaced
property” as used in the defini on of 11 ean urban property. It

person” is also to be rest )
i i i Legislature, we see no reason
indeed that was the intention gfatdh: clegar in the definition itself
¥ the terms ‘‘claim”

why it should not have bee ¢ ]
: n
as, for instance, has beelzlc)i(;r]lﬁi \fé]zl)llgfdseggoﬁ e i Displaced

and “claimant’ in clauses
h. 88
(1) P L D 1962 Lah. 502 @ PL D11996633 ;e; i
(3) P L D 1963 Lah. 214 @4 PLD .

ric

N
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AL DECISIONS VoL, Xviy

abilitation) Act, 1958. In thege

i d to say that the ¢[,;

- _nsation 30 ¢ been use 1 claj

Persoﬂs( pﬂﬂrsess words hié;V espect of agricultura] lang
t auses expr -, claim claimant, for the purposes of the

LEG

o cl e o 8 L BV
s;Iall not lt(l)clltlhis deﬁmtfsr;ti%n and R_ehablilt_auop) Act, 195
Accordui1 rsons (C pe S aim, excluding claim in respect p
D,splacep son Who 1135 2. s of the view that the sechond part of
e?ns]?ufal aﬂd. W o udisplaced 1)?1-5011 (iOVeI‘S the Qase of
agn::iu‘inition of the 1emoﬂe 4 even agricultural property in [ngj,|
the who b aba}z by India. On this view of the Mmatter
territory p1 son” 2 pears to us to have:, the g
or any isplaced per , namely, the Registratiop

laced persons) Act, 1956 a?gsghe Displaced Persong|
Claims (DiSP ;(;nd Rehabilitation) Act, 1958- .
(Compensatlo ¢ that, if, such an interpretation is ,adopted,
9. The argfuntlﬁg Displaced Persons (Compensation "~ apq
the purpose oAct 1958 would be defeated, overlooks the facy
Rehablhtan?anzhe Aét treats as a displaced person a person whg
that althoug perty, yet it gives a Pfefel'ential

ori 1 pro
has abandoned a,mculturabagdoned urban property, by treating

i on who has a
{Jlignllltatsoaacll):ir;mnt, as against a person Who has abandoned merely

: the latter is to be treated as a nop.
2lgaril$:111t11tl.r allPﬁg p;;t)y\;igiins embodied in the Schedule to the Act
clearly treat a claimant, as deﬁnqd in tl_xe Act, to have a superior
right as compared to a non-claimant 1n the matter of entitlement
to transfer of properties dealt with under the Act.

10. For the reasons given above, we consider that the
learned Additional Settlement Commissioner, and the Settlement
Commissioner were in error‘in regarding the petitioner as a loca.
He is clearly a displaced person for the reason that he holds a
verified claim in respect of agricultural property abandoned by
him in that part of the State of Jammu & Kashmir which is
now occupied by India, property which he is unable to manage,
and supervise due to the Partition of the sub-Continent. The
giglaratnor_l of the Deputy Custodiap_ (General) of Evacuee

perty is only in respect of the petitioner being an old tenant
Ef(; l?i i%;rtlt(l)lg of tjc?e house in dispute. It is not a declaration

etiti ‘disti 3
displacsd perrs’on. Orét;rchtobsien aﬂllocal as distinguished from a
Settlement Commissioner w%m N ‘%a_se, e oo e
transferring the portions in dispy( ?lt LS Db g etiort 81
1. We g alio 4 pule to the petitioner.

refugee like rll,aéve bgen transferred
i ) of et No. 1in view of the prohibition contained
except for the pyr 001’] 30 of the Act which lays down tha
under sectjon 16- hguse of lmplementing any scheme prepared
displaced from such o>, 20d shops in possession of personsle
L °°°“patiogar.f OfI;‘hP State of Jammu & Kashmir as
W0 be transfer 12 and are residing in Pakistan
Egsses's'lqn o such pf;g under the provisions o% this Act and
Patriation to the afor Ons shall not be disturbed till their
esaid State, provided that such persons
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or have mnot contr
o cqntravcne ] avened any of the
dod?;oﬂ ditions on which such houses and shops are hel?rll?s
an o Of such terms and conditions as may be determined by ch
gltfief gettlement Commissioner from time to time”,

2. The result is that the orders passed by the Additi
sealeme“t Commissioner and the Settlement Cglmmissio‘ri:;orﬁ
o 20th of July 1961, and the 17th pf May 1963, respectively
: declared t0 be without lawful authority and of no legal effect,
ortions in dispute shall stand transferred to the petitioner as
s dered by the Deputy Settlemen@ Commissioner in his order dated
the 9th pf March 1960. The petition is, therefore, accepted, but
here will be no order as to costs in. view of the legal questions
mvolved.

K. B. A a0 Petition accepted.

P L D 1965 (W. P.) Lahore 193
Before Sardar Muhammad Iqbal, J
Syed ALI MOAZZAM—Appellant
versus

M. A. EFFANDI AND oTHERS—Respondents

Regular Second Appeal No. 374 of 1963, decided on 26th
June 1964. '

Displaced Persons (Compensation and Rehabilitation) Act
(XXVIII of 1958), Ss. 22 & 25—Finality of orders of Settlement
- and Rehabilitation Authorities — Ouster of jurisdiction of civil
Courts)—Jurisdiction o, civil Courts not barred where parties do not
challenge orders of Settlement Authorities—Each party transferred
one of two adjacent plots of land having a pathway between—
Suit by one party for declaration that the pathway belonged to
him—Civil Court entitled to determine dispute—Bar of jurisdiction

‘ot to be readily inferred — Burden on defendant to establish such

bar—Civil Procedure Code (V of 1908), S. 9.

Where none of the parties challenges the correctness or

idi iti d in
validity of an order passed by the Settlement Authorities an
fact boyth the parties claim their respective _rights based on the
orders passed by the Settlement Authorities, and do not in aznzy
way question the finality attached to them under sccncl;;xsg.,
Displaced Persons (Compensation and Rehabilitation) Act, 2

surisdioti £ the civil Courts t0 hear and deter-
Held, that jurisdiction 0 o Toea

mine the suit cannot be questioned. '
intiff and adjacent plot B

lot A was transferred to pla
was X’i\lrllg‘:rge?l to defendlaqt tt"tl’tl‘t Elll:i nﬁl;:gu':;erelljztt%d taos abgfgggigé
‘plainti the .
T o the defendant denied:

exclusi im which :
e : the parties were vested with

fe - f
Held, that by the fact of trans ent to the creation o
rights in the respective properties. Subseq
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