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Noanzur Oadir, C. J., Muhammad Yaqub Al
Blenfgxu%gznfzé;xang, Wahiduddin Ahmed, Muhammad l
‘Daud Khan and Sardar Muhammad Igbal, JJ -

Syed HAIDER SHAH—Petitioner
' versus ' _
MUKHTAR HUSSAIN SHAH AND OTHERS—
Respondents _

Full Bench Reference in Writ‘Petition No. 880/R of 1962,

decided on 25th July 1963. L =
Displaced Persons (Compensation. and Reha,b,zhtation) det
(XXVIILof 1958), S. 2 (3)—*Displaced _ person”—Definition
Amplification — Includes person having permanent residence or
continuous  habitation in Indian Dominion th(: no .immediate
intention of leaving same but for reasons mentw{zec_i inS. 2 (3)-
Words and phrases—“Residence"—“Reside” — Dictionary mean.
ing— Interpretation of Statutes—Preamble—Resort 10, as showing
object and intent of Legislature — ‘ Domicile” — “‘Residence” —
Distinction—*‘Two residences” of same person. . : ax
Held, per Inamullah, J., (Manzur Qadir, C. J., Muhammad
Yaqub Ali, Wahiduddin Ahmed and Muhammad Daud: Khan; JJ,
agreeing).—In keeping with the dictionary -meaning ‘of the word
residence and also with the object and intent of the Legislature
under the Act (as appearing from the Preamble) a' persor. in  order
to qualify himself asa displaced person must-have had a perma-
nent residence or such continuous habitation ii ‘that - part of
‘British India which now forms India with-no immediate inten-
tion of leaving the same but for the reasons given: in the defini-
tion of the term displaced person.’ There is no difficulty inthe
case of those who had their residence only  in that part of
British India which now forms India but difficulty, arises in the
case of persons who have their permanent residénces in that
part of British India which now forms part of Pakistan. In their
case it would be a question . of fact to be decided in. the
circumstances and light of each case whether the residence of
these persons in -that part .of British India which now forms
part of India was of such a character and nature that they would
not have' abandoned the same but for the civil disturbances or
the fear of such disturbances in that area. [p. 566]4
leam'ggerf as no gontradistinction in the int'er‘pr’etatioﬁ put by the
s du hges in_the two, cases,  namely, Mahboob Elahi and
and that of Mrs. Keays Byrne. The difference is only in

the language but the princi : 3 6.
[p. 559]B principle laid down . . . . . is the sam

Mahboob Elahi v. The Chief Settl missioner
Pakistan P L D 1963 Lah, 214 ; et Keys Hymwe v The. Seile
ment Commissioner and others P L D 1963 Lah. 88 and Jmdadall

%;Itrl;ﬁv. The Settlement Commissiqner, Lahore P L D 1962 Lab:

In the Shorter Oxford English Dict : ised
: X glish Dictiona i recognise
as a leading authority on the meaning rszlﬁ]ceh lvi'ordsgint
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1963 Hiok Couy.

Egeg’l;sha{,?dg: ag: ‘gi:u‘::}'d .r,°side-means *to settle”,” “to .take up
1 ¢ on”, to dwell permanently o- g
is;de;:b}:t tlamg;}t';é?ﬂ:avelone”? se?ﬂed o? usual ab};d(;”f o‘r‘t% ?;i)\trle.

at ¢ r place”, i ’ i
dence’ is given as : “to hI;ve one’s mal dyelios il Yord feu:

: usual dwellin »
“the circumstance or fact of having one’s;.pergnfalgg:toro?%‘:;ﬁ
abode in or in a certain place”, “the place where a i’erson-

resides”, “his dwelling -place” These are some of i

A 2 H A ‘. the meanings
which are given in the Shorter English Dictionary. ' The meaxgl-‘
ing of the word reside from which residence is taken would
. meanings ‘of residence is ‘permanent

ﬁ)weslgglga glacc or whgrf ?. person lives for a_ cc?ngiq‘erabvle‘ time:

The difficulty is whether “residence” occurring in the term
“displaced ‘person” means permanent, guasi-permanent or tempo-
rary residence or excludes temporary residence. [p. 562]C ’

The difficulty can be resolved by construing the word in
accordance with the object and intent of the Act. [p. 562]D =~ .

The Preamble of a statute has been said to be a'good means
to find out its intent. [p. 563)E . ; b :

It would appear from the Preamble of the Act that the intei-
tion of the Legislature was to provide for payment of compensa-
tion to displaced persons .and to rehabilitate them ; in other
words, to compensate and rehabilitate the up-rooted. persogg frotI::
that part of British India which now forms part of In ;g.b
is clear that the person contemplated must. have left og_k_'e_gxl;_
displaced from his place of abode so as to m::d Zzg}pfgggg?ﬁage
rehabilitation. The necessity -to compensate .and, r abilitate

ill ari i ho have ‘left'a, permaneén
will arise only in the case of those w e e
i r semi-permanent:abode. The ques LG5 GpLED
i?gxlldglrmfehgbilitatio% would not a?ase lv]ilsitﬂig &a::i):g 2?%13{:&
who was on a casual of (CTEE ry"""t'uuder the Act being to

dia which now forms India. " The object 1 A e
o la'Idw ayment of compensation to displace ;I{e_l'twﬂ,_,b‘ v
s 1Fﬂ‘<z'ed by them on~"accpupt'of"eXPlfOP{l?' l%n dial-‘,"th'e
Goveramet of ndi of el RS 1l BOR o el
ersons who were on 3 b A ‘The - intention ‘and ' the
P vensation or: rehabilitation. 11 “1:C MOl oo
o compenL islature would not be" compatible Vé", teinportry
object of 10t lelg‘l'word residence so as'- to ‘include Pmdia“
:gli]g:ﬁ;'igftﬁta: part of Br’it}sh Ig‘di&a"v yyh}gh _noyv ff_’_l'ﬂvls,w i
i Sohpy b i i 'Ajy"’.W"' . 15
o gG_31§; +te Breull; In re Bowie 16 Ch. D 4885 %Zh Ve
o pTD 55 Lawlev. Graham 20 G B D 780 Madhe TSI
AL Walton 18 C VL 037 and Maxwell; “Interprtaton of
Statues”, b Ed.1ef. o yords (“domi
‘There i ist] " may shave two or three

. There is a clear G158 > person. may have two or thr
cile”. and “tesldcncp,),l’l‘gg:bnlyg one ,placgau;as,l_ns..donzm;xl‘e7
places of residence he Wi el T g e :
[p. 5651G ... .. - a.y

d residence m

dé.t'lb'trig; y:l(:; i-personal ‘habitua

Ty ;;,,;:;»..«“ - o i A he one
-used -ifi ‘two.. senses, t
blefhia,l;)sietdtbﬁ, the other the construé»
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Igbal, J

sTAN LEGAL DECISIONS VoL. Xy
bitation. When a person has a fixeq
i i ily, there can beno doubt

dwells with his family, t € ¢ ,
Zgotgcthvevgi;e }:»?herc he resides ; the places ofhehlsotlp;t;isoﬁg &and
legal residence are the same. When, onl W

tation or  family, but dwells  ip
person has no permanent habitat ﬁnd'employ’m et e can

i happens to aent, -
Slgirﬁ; tbepfl?iisosgt 2: to tgg placé : where' he ‘resides ,1 l‘h'c must
bg‘ considered as residing where he actually or persona hy re?‘d%‘»-
But some individuals have permanent habitations, where itheir
families constantly dwell, yet they pass gteag'pCiFtIO% of ‘th?“'
time in other places; such persons have a-legal resl ,len_ce with
their families and a personal residence in. the ~other p'agebs, and
the word “reside” may, with respect to such pqﬁsons, e used
in relation to either their personal or their legal residence. . From
this point of view, it is manifest that one may. have two' places
of residence, in one of which he_resides, during one portion of
the year, in the- other during the remaining portion ; what may
be said to be the place of personal residence during ‘one portion
of the year thus becomes the place  of legal residence during
the remainder of the year-and vice versa. [p. 5641H e d

alcot v. Botfield 101 R R 719'; Sophia Orde - and ‘another v.
Alexavrl:,def' Skinnerfli L R: 3 All. 91 and. Srinivasa-v: ;I{enkata ILR
34Mad. 257ref y ) RS ARy 38 ) ol i

S. M. Zafar with Muhammad Sadig; Raja Abdur Razaq and

Iftikhar Ali Sheikh for Petitioner. i IGO0 ©

ALL PAKI

tive, technical 'and legal ha

" Raja Muhammad Anwar with Abdul Majid ‘Sheikh for Res-
pondents Nos. 1to 3. .~ ~ g i -ffn Vg "R i s
-...:Major Ishag Muhammad Khan; Settlement Commissioner
(Legal) for the ReSt' 1 60T i« Bt 5% T ey I I
- Dates of hearing 1 2nd April 1963 (before S.B.) 20th and 27th
Febru?,ry1963; v moedhi Lo \ ilh % 273, Ges}
“eof 0 ' ORDER OF REFERENCE

ARDAR MUHAMMAD IQBAL, .J.—The. dispute relates to House
No. S.W. III-90-S-5, situate at Guru Teg Bahadur Road, Lahore,
which : was .in possession of three persons, namely, Muhammad
Din, Syed Jafar Husain' Shah deceased and Syed Haider Shah.
Muhammad Din . and Jafar Husain Shah. submitted their
CH. forms, whereas Syed Haider .Shah applied as a - non-
claimant displaced . person, The Deputy Settlement Commis-
sioner, by his order dated 'the 25th of May 1960, declared the
residential premises to consist of two independent houses and
transferred one to Muhammad Din and the other to Syed Haider
Shah petitioner,, It was contended before him that Syed Haider
%!;ah was not a displaced person, but the Deputy Settlement
§ mmissioner observed in this behalf, “the learned counsel for
yed Haider Shah produced sufficient documentary  evidence to
,%‘?VC that Syed Haider Shah is a displaced person from Bombay.
i Wﬁt‘s agreed to by the learned ‘Counsel for Ch. Muhammad
e : ‘1’ He, ‘therefore, '‘ordéred ‘a*' portion shown in red and
him og ?ﬁc upation of Syed’ Haider' Shah 'to” be ‘-transferred to
in the o ¢ prevailing market price. No reference was made
o Syed o ool o oxdr s o e merity of e cust

n Shah;’ though it .was clearly stated that

O 3l
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HiGE COURT '

1963
he was an ap|

2 plicapt.apd had submitted form C.H. 6731, -with -
declaration of eligibility showing " his possession since the 9th o?'
March 1953, _and -‘th‘at he was in occupation of two rooms and oné

kitchen. .0 L ;

2 Muhammad-Din is not a par
I wxllédth;rcfore,‘" not' make _any re
initiated Dy or against him ‘before the Additional Settlement
Commissioner and_the other ‘Settlement Authorities thereaft?:.
Syed Jafar Husain Shah felt aggrieved by the order of the Deputy

Settlement Commissioner- and - preferred an -a eal whi
qecided by Ch. Nasar Ullah Khan, Additional Set}t,llc):ment Cglxlnrrlviasf
sioner, by .his order dated the: Sth of August 1960.: It was
contended before him that Syed Haider Shah was a local and had
gone to ‘“Bombay In connection with his business:-in film
lqdustry..,,._'l_‘he leame_d_s Additional Settlement Commissioner held
Syed Haider Shah petitioner to be a local and not a displaced
person, and’ the basis of his “order seems to be that he had not
ermanently settled at Bombay. The relevant portion of his order

reads as under:i— - 414
“In-his st.at‘ement before the A. S. C., Haider Ali Shah stated
that he originally belonged to Peshawar - and from there he
came to Lahore and then to Amritsar an

_ Bombay, but he had not acqui
these cities.. . Haider Ali Shah has no documentary proof that
he pad permanently., settled at Bombay and had to migrate :to
Pakistan due to partition of the country.” )
He further held that even if it be assumed. that Syed Haider
Shah was a ‘non-claimant, he could not be preferred to Syed
Jafar Husain Shah who was a claimant. He did not, however,
consider relevant provisions. of the Schedule to the Displaced

Persons (Compensation an 1958, wherein
ta claimant not in posses

ty in these proceedings and
ference to any proceedings

sion cannot

it is clearly provided tha! 1 :
succeed against a non-claimant in possession of the property and
n terms of section 2,

the possession has to be understood i f
clause '(6) of the Act, which ‘should  be obtained in pursuance

of an order of allotment. It has all along been "the case. of Syed
Haider Shah that Syed Jafar Husain Shah, though in occupation
of a portion of the property, was not in possession, as ‘he 'had no
allotment” ofder in ' his favour, and, moreover, once the property
was declared by the Deputy Settlement Commissioner to - consist
of two independent houses, Syed Jafar Husain ¢ Shah'-had -no
right whatsoever, to ask for a transfer of the jportion:in posses-
sion of Syed Haider - Shah petitioner, : because e “was :not .in
occupation of any portion of that house. : The  argument of Syed
Haider Shah  was -that whether or; not; he could.be transferred
this house, Syed. Jafar Hussain Shah, at any ‘rate, could not be
iven this house, because  by--virtue of the division it became
an independent house, and unless he had been in possession., of
this house or a part of it, he had no right to its  transfer.
Syed Haider Shah, therefore, challenged this order of the Addi-
tional Settlement Commissioner in revision before the Settlement
Commissioner, Whos. by his' order dated the 8th of August 1962,
(Annexure ‘E/2’), dismissed the same by holding that ,the'“,peu-
tioner was not 8 displaced person and observed that “mer¢
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rdar. ;.5
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_ pAKISTA LEGAL DECISIONS Vo,
AL . India cannot confer RY
£or some time 18 In erson”. He also ‘:1 .8 e
fesm‘g;g’sﬁ_);f a adiSPlacee dgrol:md that the petitione lscn;‘sstd r,‘tzn
:231 sgon o °ﬁ£gl}e g(:ﬁ representatives of Syed Jafar Hus;gg nogb:

d to the jsplaced person. The secon47i0 §
pfefe’;fas. ‘a claimant ddg}g Mr. Muhammad Rafiq .ndS ’ewsi:h
;’f{i’tibn was dnsptltllsstehe powers of the Chief Settlemey, %tleme[ﬁ
Comnissionc” W e 18th of April 1962, without givigg“gi:.
sionefr, 2 ; y
1€AS00S. . 'Haider Shah filed a petition to have the ;
: oF P or

] % ;‘L,ﬁi‘ﬁmnt Commissioner, the Settlement C‘(’);r]s o
tpe"c.h:fn d the Additional Settlement Commcllsswnel' Quasheq 1?“ 3
Sl?ﬁegf certiorari, and, among other grounds, took ty, m};ia
writ

ely— L :
P}eas, I;‘a?;latyrespwdents Nos. 1 to 3, the legal Tepresentay
Lifthéa deccased, Syed -Jafar vHussamh.S%ah, being not iy s
" sion of any portion of the house, W f1c dwas in" possessio .
" the petitioner,- could not be transferre tpat house gy i
orders, therefore, were 1n flagrant violation of the,‘PTOVisio'n’s
_of the Displaced Persons (Compensation and Rehabi,litation)
..-Act 1958, which aqthorlses the transfer of the houses only
.to persons in possession; and . Al

©(b) that the petitioner was a displaced person withiy
jne(‘a%ing of section 2, clause (3)_of the Displaced Person:
' (Compensation and Rehabilitation) Act (XXVIII of 1958),

4. The parties are agreed on the point that the value of the
house’ in -dispute is more than Rs 10,000. If the petitioner js
in' fact-a local and not a displaced person, he will have no right
to the transfer of that house under any circumstance. It was,
therefore, contended by the learned counsel for the respondepts
that the petitioner being not entitled to the transfer of the house,

had no locus standi to challenge the transfer of the same in favour
of the respondents.

5. The important question which arises for determination in
the case, therefore, is if, on the facts brought on the record
of the Settlement Authorities, Syed Haider Shah petitioner can be
held to be a displaced person. “Displaced person” is defined
1n section 2, clause (3) of the Act, which reads as follows :—

+77“2. In this Act, unless there is anything repugnant in e
-subject or context,— ything repug :

(3).‘displ?ced person’ means’ any person Who, on anOU:)‘:
; ;-8‘,’1 the setting up of the Dominions of Pakistan and Ind‘?"t-u,.
';ban%cecoqnt of civil disturbances or the fear of §uch Il;diﬂi
has, on or 21 area now forming part of or occupied by i
“Dlaced from ", e first day of March 1947, left or be®h g
\stibseqUe;OtIlI;,’ g‘;goplace of residénce in such areails a;sidiﬂﬁ
y ;»{, erein, and includg;eana b o Balcstall, 2

- grrith_-y outside Indj

ive

b}
le to -manngi;
the

~SUpervige dia, is for that reason.unab
% Orpglrlwas: or control any’ property belonging to h.lm 1339
Succesors.iC®_occupied by India, and also incl¥é®,
s T eInterest of any such person,” o 0

]
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2

] efore him to .
a displaced person fro prove that Syed Haj »
ﬁchcounseé fl'gr Muhaﬁmfé’“}g& aider Shah was
whammad Din cannot, however, bi
ut the fe {Ui01}; Howewer, bind.re
b fact remains that some docﬁﬁ%ﬂf:f;s el;liods. 1 to3,
ence was

{963
Hicn Courr

6. Itis clear!y'mentionedin the

duced
o before the Deputy Settlement Commissioner. and h
- and he,

therefore, ordered the tr
s ansfer of the h

o e
T Addional Selsmsat Conmisinr 4 ot S
: e, nor did he disbelieve the sam:mll)sust ];2113

the petitioner not to be a di
that he had not acquired Sgﬁi;egrge;:?n only on.the ground
was no documentary proof to sh perty. i Bomlsy and thete
settled there. He show [hat he Bad permancat
reproduced above to se;r;x:u t?hath a;:foirx;te;preted the deﬁniﬁog
: . e
géfﬁgigegerion, he must have had prc?perrst(;'n i(zzzoullgdigg oi
B thisp V:mam:mtly. I am not surprised to find this view
becas o _tis gs consistent with a departmental interpretation,
e memsniun on.n S0 of M, o M
A r (Legal), ha issued -by thy
Settlement Department and relevant dirgections »3::: llss::lx:g bi};tiht:
tenth paragraph, which reads as under :(— . ‘

“To sum up—
(i) ‘residence’ means

to ‘domicile’.

(ii) One has, therefore, to prove to the satisfaction of ..the
Sgttlcment Authorities that it wasa fixed or permanént resid-
ence which was left in India. Besides (it) the fact ‘of  physical
residence, the intention to reside at a place is to be prove
satisfactorily. The Settlement ‘Authority will then give a finding

of fact. ‘ _ .
© (i) ‘A man i8 not to be deemed to have taken Up his fixed
habitation, in India merely by reason pf his residing there in
the civil, military, naval of air force, or 10 the exercise of any

. profession or calling. ;
(iv) In a case where originally 2 person
he had. to’:prove to the satisfaction of

rity-that he had abandoned his origina
acquired a new residence elsewhere.
residence, however, long it

(V) Length of residence at a W

may - be, is not by itself suﬁic_uqnt to prove animus menedi and

. animus non-revertendi t0 the original residence. »
vi) Asa rule the Courts will be geluctant to believe perma-

nent)change in residence unless it 15 proved beyond all possible

‘fixed habitation’ which should amofunt

had a residence then
the Settlement Autho-
| residence and - had

doubts.” - K
: issi i the basis
ement Commissioner also, it seems, on the
The lonrs St:itit:c::ions ' held that mere residence for some

: petitioner the status: of a

of the same a
time in India could not confer upon the
displaced person:

7. In holding tha

ta pet;on should be @ displaced person,

judgment of th i
‘ e Deput;
nt documentary evigle)gctz

Y, and this was a;
) re
The admission or% l:gh;?f I:)%
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-Place, though

reference

s Toar Decisions .
iti it is necessary to establis
besides other condlthS,laced from . his place. of h

; s qolat
en disp p Tesidgy. ..
had‘.left or hageg;?ﬁon does not Corl”falnnzlmy such Worgce in
India. ';I‘P’eora“ crmanent residence”. € Settlemep; | A,
“domicile

i oot issued on the ady; Uths
s : the directions 1sS dvice 0
rities, act:ncgogrlnissioncr (Legal), :elecée‘.l thg a.PPhcgtion: 0;,11_5
ASettlemenf ersons, Who had been doing business in Jng;, "t 2
numbqurgteg to Pakistan after partition or on accoyp; of 2

had mi ; such disturbances, b Gy
disturbances or the fear of ¥ holgjp, tha!lt

i ersons within the meaning of ¢ 5

e Wezg)nofr%{:s[:elagzglfions were challenged, and 4 nlfecm')r",?
cl?iléseetitiéns were entertained. Since a common Question of
jv;w grose, they were consolidated and were decl_ded bya Le'tteg‘f
Patent Bench, consisting of the thgf Justice ang Shat
Ahmad, J., in Mahboob Ilahi v. The Chief eltlement Commissione',
{(Letters Patent Appeal No. 133 of 1961), on the 2nd-of Jalﬂiar'y
1963. This was reported as P L D 1963 Lah. 214, “gy, ¥
Ahmad, J., who ‘wrote the judgment, interpreted the term ‘s

placed person” and summed it up by his- conclusigg -
paragraph 10 which, for convenience of  reference, IS reprodugeg

tin extenso : : T
- “(a) A person who, though a resident of a place " whichi‘ op
partition of British India fell to the share of Pakls'tgn; Was on '3
casual visit to a place which fell to the share of India cannot be
treated  as a ‘displaced person’ for the purpose of the Displaceq
“Persons (Compensation and Rehabilitation) Act, 1958, 2
(b) A person who, though an original resident - of a place
‘which on Partition of British India fell to “the share of
Pakistan, was residing at the time of that' Partition at a place
which fell to the share of India and had no immediate desire of
leaving the place but had not made it his permanent abode,
" would be a “displaced person’ for the purposes of the Act. -

(¢) A person who ordinarily did business at two places and
on Partition of British India one such place fell to the share of
‘Pakistan and the other to that of India, such'a person would be

~'a “displaced person’ for the purposes of the Act if at the time
when Partition of British India took place in August 1947 he
had to leave the place where he was ‘at'that time doiog
business and where he would have continued to do business if

?gdil;%(’i (bad) not to leave it because it fell to the share of

The learned coy

; nsel for' 4 i ; Jausé (8) of
paragraph 10 gy forthe petitioner relied on claus¢

d /i s d Hai er
Shah originally Lo contended that though petitioner Sye

-
Original nged to Lahore, he was residing at the 12
91 Partition in Bombay and had no immediate desire to leave 1°

he might not ‘have made it a permanent abode.

8. It will pe Sottlemer!
Authorities that € clear from the orders of the is 00t
ere as to Wha:haogllg n[?t apply this test at all, and 01° gt hit

en. . : ave been their decisions if this €5 1
Permaigﬂltle‘rjésidglﬁee teslt o dowg dges . nof "contcec Bnls’a
to clause () of t also includes temporary residencd et

Paragraph 10 of the aforesaid JU
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1963 Hicn Couxy .

would show that only a person on a ..

galis s e o N e iin the deinition uf = Ayplace
person”, Whic clearly implies that a residence, th of a “displaced
san also entitle a person to claim himself a displ oudgh temporary,
view of this decision, the crror -becomes patemp aced person. In
Y the orders of the Settlement Authorities, the vecy: funs

%9, The learned counsel for th r ‘
ona decision of another Letters P:tzflstp(i;l:;éﬁs’ pomover, reied
seqp_e_ntly on the: 3{(_1 of January 1963 in Mrs ngonogpnced T
Setthment Commissioner, Rawalpindi, and otl.iers {IS Ve v. The
of this case were that Mrg. Keays Byrne was runni e e facts
three evacuee bungalows in Rawalpindi. She subnfi%t g’ o
fo;mfor the transfer of the bungalows and alleged the t y hKNCS
beén.running a hotel in Srinagar and also one l'?l Gu]na:e - Sh o
thergfore, claimed to be a displaced person within the me;%' hei"
section. 2, clause (3), of the Displaced Persons (Compensatiolgga:d

Rehabilitation) Act, 1958. The whole case before their Lordships :

of . the Letters . Patent Bench depended on the meaning and the:

scope of the term ‘“displaced person*. They held Mrs. Keays

Byrne not to be a:displaced person and relied on the meaning"

which was attached to the word “residence” in Imdad Ali Malik-v. .

The.Settlement. Commissioner (Policy), Lahore (2) and reproduced

in’ extenso the observation of Bashir Ahmad, J.,in that case,

which reads as under :— _
“A survey of the relevant law, thergfore; leaves,no room for
‘dpubt .that the person contemplated by the definition of the
displaced person in the Act can refer only to a person. who has
either been displaced from a place of residence or has left it,

‘but in either case the place of residence will be in the nature of
a, permanent or quasi-permanent abode. The element of
.displacement in some form or other will cling to the act of
“leaving as well, the only difference that I could see being that
he leaves by volition for the reasons specified in the definition
“and is displaced by, coercion or. by combination of circumstances
‘which partake of that character.” L
It was, therefore, held by them that “before a person can qualify, -
ufidér -the first part.of the definition; of the term displaced person
it must be shown that the permanent of qua;x-permanent place of
his.Tesidence was in any area DOW forming part of or occupied
by India.” It will, therefore, be seen that this mterprgaéwn vlv'as
in..contradistinction to the interpretation placed in' the earlier
ed - to above. The difference will become more
prominent if I reproduce the: observations . 0
in paragraph 12 of the judgment, wh;;h are:
Ll L the appellagt herse}llf a(}::;trs
g 0o "Rawalpindi during the Wi
g;?anLays Byrng, was practising as a lawyer. In other gvordsi‘
the appellant must b ded as-a permanent resl 1\e/Into
Rawalpindi on the relevant date, I.€. the 1st day of arch
.1947. This being s0, S he said to have her permanent
o q'uasi.permanent place of residence 10 occupied Kasl;mnt'.
where she only happened to live, temporarily for the purpose O
- (WPL D 1963 Lah. 88 ' (2) PL D 1962 Lah. 502

that she used 'to
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h : i hotels in Gulmerg and Srinagar. She does not,
Hider SOu% i hs;rtisfc;r the basic ingredient of the first part of the

v A7 ‘therefore,
Mukhtar " gefinition.”
fﬁ’f - Towards the end of paragraph 12, it was held :
Saudar o)t “H K B was already a perman
; owever, as Mrs. Keays Byrne y a permanent
ﬁ,’é‘ﬁ'ﬂ'?’"-"" " resident of Rawalpindi on the relevant date and had not been

displaced from Srinagar for the reasons given in the definition,
her subsequent return to Raw_alplndl and res1dence’ therein
does not confer the status of a displaced person on her.”

10. The definition of the term ¢displaced person” hag
obviously received two interpretations by two Letters Patent
Benches of this Court and they are irreconcilable. I-may with
advantage reproduce the decision in Writ Petition No. 318-R of
1961 given in paragraph 3 of Letters Patent Appeal No. 133 of
1961, decided by the Chief Justice and Mr. Justice Shabir . Ahmad,
to show that if the principle laid down therein had been adopted,
the decision in Mrs. Keays Byrne v. The Settlement. Commissioner,
Rawalpindi and others would have been different. The ' relevant
portion reads as under :-— '

. “The ultimate order of the Settlement was that Fazal Din
.was not a displaced person. ) )

The claim of Fazal Din to be a displaced person rested on
“his assertion that he had been working at Simla, a place which
:js now within the territory of India, and had to leave it on
-account of the Partition of British India in August 1947. It
appears that though Fazal Din used to work at Simla during the
summer_each year, he worked during winter at Sialkot, his
place of birth, which town is in Pakistan. The Settlet;lent
Authorities held that the circumstances relied upon by Fazal
‘Din did not justify a finding that he was a displaced person
and it was against this order of the Settlement Authorities

«that Fazal Di : ‘
L zal Din has come to this Court praying for issue of a

On these facts, the writ petition of Fazal Din is
. 3 w
clear from the operative part of the judgment in pgiaagcr(;%)f:‘eld 1 o

11. In view of the fact that there are
y 1 onfl
about the interpretation of the term ‘‘dis Ci > it
necessary that this conflict should be resolved,pvs?lfii:i 5:;3(;:’:: ’dlc:nl:
only by a reference to a larger Bench and I, therefore, send this
(i;?s; etq txﬁly;] lI(.Sortli3 etha Chief 1.Iustlce for considering this matter, and

i cessary, he may constitute a ¢
interpret the term “displaced person” used in sectifnu ]21 (313:3:: (?S’
’ )

of the Displaced P i ;
XXV i 1958). ersons (Compensation and Rehabilitation) Act

icting decisions

OPINION OF FuLL BENcH
inamullah, J INAMULL AN, J.—This reference :

: : to :
ggg;t;gn_of the interpretation of the tglg] «lfé]i]sl lgengh raxses”tl:;
tation) Al::lt llh9eSSDlSplaced Persons (COmPensatil:mcg g’ ilrs‘l)]nbili'
Before attempti (Act XXVIIT of 1958) hereinafter lllld li aAct
" pling.o interpret the term jt would becal‘lszfui io‘ st
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1963 _
Hion Covry

out briefly the relevant i

5 ant facts ojvi .
mention the two decis; o, BVIng rise to the ice and t¢
Iqbal, J. considered toont:a?:“t:h our learned broth?{elﬁﬁamg;g

“displaced person” 0 conflicting vi
P person™. T propose to set ouithfl:g;g iX'f,v,VSe“ it foom

-2, Muhammad Din and Jaffar ;

C.H. Forms in- respect of a hous Hussain Shah submitted thei,.v

consist - of i ssioner d i

Muhammad :];%Oanldndepeﬂdent units angdatl;eagxsft'm A it
before him that Syed ;g;d(::trhgll-lzz Syed Hyder Shah, erftegvag lﬁrézg

: was i

glg r;gll;;finotrlx?rl was0 overruled by -the Ix’fatrie%“%i“udt p§“°“ bt
O ctoner 1t v Dpeal beforo the AdditionalSettloment
local and had gonethsB?.?:,end?d that SS/.Cd Hyder She‘:lit evl:;inat
film industry. The learned Z}‘dm connection with his business in

14 ditional Settl oot
held Syed Hyder Shah t ettlement Commissioner
ocder reads as undet be a lf)cal. + The relevant portion. of his

“In his state ' I e
he originally tement before the A. S, C., Hyder Shah stated that
1 ginally belonged to Peshawar, and from there. h
Lahore and then to Amritsar and hence mi rated t% ;;amei’ N
‘but: he did .not acquire any property in agny of thesg?'t'ay’
Hiygeé S'Ecla]h3 has no documentary proof that he permanér;:ls);
;zg ! :try .&,l,j 'O_mbay andﬂ had to mlgfate due to partition of the
It would appear. from the above tha i i .
learned Additional Settlement Commissigngehe'l)g sg yg; wshlll;llll utl:
be.a local was that he had not permanently settled at Bombay.
Sy'e_d_ Hyderali Shah went in revision before the, . Settlement Com-.
missioner . against = the order of the Additional Settlement

Lagors 857

Haider Shak':
\ 0 &
Mukhtar

Hussain
: Shah

Commissioner who dismissed the same holding that “the mere

residence for some time_in India cannot confer upon a person the
status of a displaced person.” The second revision was dismissed

by Mr, Muhammad Rafig, Settlement Commissioner who had the.
powers of the Chief Settlement C,‘om’miss'ioner.‘ "'He did pot assign,

any 1j¢a_son' for his. order.

3l Sy'ed Hyder Ali Shah filed a petition' before the High-
d by the Settlement

. The ground giving °
was that he was a displaced person within the: '

Court challenging the various ‘orders passe
Authorities against him on several grounds.

riseto the reference
meaning of section. 2, clause (3) of the Act. )

' . 4, The' important question that aro
Single Judge was whether on the facts l?rougbt on the record Syed
Hyder Ali Shah could be held to be a displaced person within the
definition of the. term given, in the Act.
facts found by the various .Settlement
Hyder Ali Shah come to this :—
_..(1) that Syed Hyder Ali-
.that, he had permanently settled at Bomba; i
property ip, Bombay and that he had to migrate to Pakistan
because of the setting up of the two Dominions ;
(of ‘Syed Hyder Ali Shah) for somg

Shah . had no documentary proof

(2) that mere residence

se before the learned

A fair analysis of the
Authorities against Syed .

y or acquired any. .

;;;nulla'll, r
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558: LAHORE.
Hglder Shah,  tlme in India cannot confer upon him the status ,of -a displaced
v. g Dersc Bt R . : a0t

A'{ukhtqr.k . .’J xRerson. V,-{’L' vedresd ba j i o (5 REFD _-c‘«'“ - -
Hussain,, % 5415, =The learned counsel for the petitioner-béfore the Single:!

e v+ Judge relied on the case of Mahboob Elahiv. The: Chief-*Settlement™
Tnamulluh, 7, Commissioner, Pakistan (1). . -Shabir -Ahmad, T., summed up his

R S5t Conclusions as fo the interpretation of the term displaced person”-

in‘the following words :— .o .= = Lol el whelt

- “(a) A person who, _though. a..resident ofa place which on

‘Partition -of British India fell to the share of Pakistan, was.on.

B casual visit to;a place which fell to the share .of .:India - cannot

be, treated as a “displaced per‘sgn”‘under_the'Displaced.Persons i
{(Compensation and-Rehabilitation) Act, 1958 -.: =0 s <
ii(b)'A-person who, thoughan original resident -of ' a place-
swhich on Partition of British India fell to the share-of Pakistan, }
was résiding at the time of that Partition at a place which fell-!
‘tot‘the share of India ‘and ‘had no immediate desire of leavingii
the place but-had not made it his permanent abgit»iel wou}d bg‘{a :
“displaced person” for the purposes of the Act.™t - =% Pt
$:1(c) ‘A"pefson who .ordinarily did business at ‘two'places’ and
on Partition of British India one such'place fell to- the’ share -of
Pakistan and :the- other to' that of India, such'a person ‘would
be a “displaced person” for the purposes of the Act if at'the
time when Partition of British India took place in August-1947
hé had’ to ‘leave the place where he was at that time doing
business and he would have continued to do business if he had
ot to leave it because it fell to the share of India.” I |
On’behalf of the petitioner reliance was'placed on conclusion (i )
reproduced above. It was urged ‘that Syed Hyderali Shah was
residing at the ~time ‘of Partition in Bombay ‘and ‘had no e
inimediate desire:to 'leave the place, though he-had not made
it his permanent residence ; he was therefore a' displaced person,”
“ 6."“Onbehalf of the respotidents reliance was [ laced -on'"the’
case’'of Mrs. Keay$ Byrne v. The Settlement ’Coﬁh’zissiohér "d?tfl‘ ‘
others (2). Mrs. Keays Byrne was running a hotelin” three evacuee
bungalows in Rawalpindi. Describing herself as a non-claimant
displaced person from Jammu and Kashmir ‘she submitted a
KNCS Form.for the transfer of the said - bungalows.: She . alleged
that. she had been running a hotel in- Srinagar and also. in
‘(‘iulme_rg.,ln that case their Lordships while interpreting the ‘words"
place’ of residence” appearing in the definition of displaced -
person, relying upon the decision in the case of Imdadali Malik V"'j
The Settlement .Commissioner Lahore (3) held that before a
pérspn_ can qualify under the first part of "the definition of “th
term displaced person it must be shown that the - permanent’; v
PR : oW ] permanent .01,
quasi-permanent place of his residence was ‘inany'area now
forming part of or' occupied by India. It was fou dy' hptatovd A8
of*fact, in that case that Mrs. Keays By; s found, as a matter™,
resident of Rawalpindi on the 1st o);‘M yroe was'-a permanent:
e
ce: O i i sodl byt quasi-permanent
pla residence in occupied Kashmir.where she - onl yPhapp'enéd

C(DPLDI93Lah. 214 (%) PL'D 19k3Lati 88

&
i

1

8

cronz w0, () B 1D 1962 Lah, 503

\~J
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to'live temporarily for the purpose’
Gulmerg 2C S‘){“ag;fﬁ?e' 7t o managing' het hoteig 't s
. ot Jeave ‘Srinagar because of u‘]}v as further observed ot “hotel 'in *Haider Shoh
on account of civil o b OE Ll bonat She did
in Srinagar. - sturbances or the fear of such disturhancs Hihar
' gl X CeS  Shak "

7. Mr. -Justice Muha : g i
“clusion_that ~ the .interpretg?igid Igbal has come to th

= put o € con-
crson” in Mrs. Keays Byrne case s i n the term. “displaced
P erpretation placed e l; in contradistinction to tli
With great respect to the Views ofo Mahboob Elahi and otherse
‘find  any contradistinction in my learned brother I do not
‘learned Judges in the fwo‘case'l'he interpretation put by the
ers and that of Mrs, Keays B rz namely =Malboob Elahi and
Janguage but the principle 2 d};we. The difference is only in the
Their L ihipi along with. 1{1 to my mind is not the same.
Mahboob Elahi disposed of n :tthtters_ Patent Appeal of
‘The question involved in all thé Lette erPLetters Pafest Appcels
.!ﬂt“Pf“"af‘ion’ of the expression rs“diigg«t:ec? p‘faeals 5 he
common feature. in all _these “appeal o PEINOR » oo
this =, el Il these "appeals, on the . factual side Was
... «+%T¢ was contended by the ¢ (o cor i anpsared:fe
g?:;?;ls ‘;vho, in tge )r,nattelresartlxl;gerc?(?nsglcievr‘;]}:?d; Ic)]g&iiegf E’é
ced persons that as ¢ : i
-, under consideration by the g(:cl:loslgtthe‘,agerf‘;)é?;}n»whpsg Séat‘lil g
-_pu’sAingsslata place which, on t_l::e y"Partition‘(%f,l]];'r’iat‘igh Igg;g
Lx;tg%?{g;;znmapd India, fell to the share’ of the latter; and
‘had ¢ place where he had been residing and. doing
“business as a result of the Partition of British India. into tWo
separate _(_:puntrles, he is to be deéemed to be .a displaced pers’dn
- for the purposes of the ‘Aqt“notwithstanding the fact that he
. was born at a place which has fallen to the share of Pakistan
" but had gone 10 the place where be. was residing and working
. 'at the time of the Partition of British Iniay. fandiisie
The question was whether. - the appellants- who were residing
-in and doing business - at a place ‘which on the Partition:vof
»British India into Pakistan and India fell to'the share'of the Jatter
. and had toleave the place because of the Partition could be said to

e
Inamiuflah, J

{
g8 § g :"«v"i's'

e displaced persons for the purposes of thé -Act notwithstanding
_the fact that they were born and had a residence at'a place which
. has fallen to “the ‘share of Pakistan. Their’ Lordships did “pot
».hold. any one “of the ~appellants t0” be - a displaced person ‘or

. otherwisc. Allthat ‘they did was to'have set aside the order

" of the Settlement Authorities and to have directed them to
decide their cases in the light of the observations made regarding

. the meaning of the expression ‘displaced person’, In order to

-  find out whether the interpretation “{ferm ““displaced
. person” in Mis. Keays Byrne's ca ntradistinction with

> it in Mahboob Elahi’s case all that is necessary
llow in the case of

'the interpretation puti
hether a different result would fo
in Mrs. Keays Byrneé

is to see W
Mahboob Elahi if the interpretation put 1o
t. I have no doubt that the result in "Mahhoob
would consider the case O

- was applied to i
: Elahi’s case would be the same. ul ¢ ¢
. Fazaldin which ‘has been ‘mentioned by His Lordship, Mr. Justice
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. Hoider Shah Muhammad - Iqbal. The relevant portion of the . judgment

v.

Mukhtar .
“Hussain .
Shak .

 Inamullah,J

. relating to Fazaldin reads as under :—

“‘His case before the Settlement Authorities had a -rather
tortuous course but the ultimate order of the Settlement
Authorities was that Fazaldin was not a dlsplaceq person. The
claim of Fazaldin to be a “displaced person” rested on his
assertion that he had been working at Simla, a place which is
fow within the territory of India, and had to leave it on
account of the Partition of British India in August 19{_],
It appears that though Fazaldin used to work  at Slmla during
the summer each year he worked during the winter at - Sialkot,
 his place of birth which town is in Pakistan. The Settlement
Authorities held that the circumstances relied upon by Fazaldin

did not justify a finding that he was a displacéd pérson.” -

It was against this order of the Settlement Authorities, that
Fazaldin came to the High Court. Applying the .principle, laid
down in Mrs. Keays Byrne’s case_the order would have been
the same, namely, to set aside the orders of “the Settlement
Authorities and to direct them to decide the case of Fazaldin in

“the light of the definition of the term ““displaced person”

given in that case (Mrs. Keays Byrne). The Settlement Autho-

. rities in the light of that case had to determine. whether Fazaldin

had a permanent or semi-permanent residence at Simla. :
8. The conclusions arrived at in Mahboob  Elahi’s case

~do not warrant the deduction that a person who hasa_temporary
 residence in that part of British India which now forms India

and has a ‘permanent residence in that part of  British India

“which forms . Pakistan would be entitled to the benefit of a

displaced person under the Act. To my mind, there is not

_much difference between a person who is a casual visitor to
" a place which fell to the share of India and a person ‘who 'is on

a temporary visit to that place. Both the’ persons would - not
fulfil the various. ingtedients of the term “displaced person”.
From the conclusions arrived at in Mahboob Elahi’s case it
cannot be construed that the word. “displaced person”. means
temporary residence. The conclusion drawn in;the :case: of
Mahboob Elahi has to be read with the discussion .embodied :in

-the judgment. A person who had a temporary residence.in that
spart of British India which now forms India cannot be said - that

he would have continued to do business but for the Partition.

* He would have returned to his permanent residence - in that part

of British India which now forms Pakistan irrespective, of the

.reasons mentioned in the term displaced person. The return

perhaps in some cases may have been accelerated: because ‘of the

- grounds mentioned in the term displaced person.

9. Iwould now proceed to consider the term “di

g ) rm “‘displaced
person” as defined in the Act. It would be useful to repro&u%: the
definition as given in subsection (3) of section 2 of the Act. It

. runs as under :—

“Displaced persons” means an K

D ans any person who,. , f

the settmgf up of the Dominions of Pakistan ax’ldmin?lggou:rt :ﬂ

?:c::n; ?e civil disturbances or the fear of such disturbances
y area now forming part of or occupied by India, has,
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on or after the first day.of March 194 . LAHORE ‘561
i : A 1, _
from, his place of residence in such afe’ale;‘;do;azei?lbg;placﬁd Haider Shoh
¥ uen y v. .
Mukhtar

becom:rzo‘::ufvel?o()f l;a!““aﬂ, or is residing therein, and i

a0y i for that }eas§L“§n§51§°f‘d°“‘ .of any ter’ritoryutl)(:lltu (‘138 wniy

, ; ble to manage, supervise or Bde - Shak .

any property belonging to him in India or in an  or..control  ——

by India, and also includes the success ors-in)fi“t::sto?;n:ed Inamullah, J
ny

such person.”’ ;
1t would zppear from the above tha iti .
«displaced person’’ is divided into ttv:g.e pg:?sn-l uglx:a (t)if' s
- pased_on the residence of the person in an area no " fpart':ls
part of of occupied by India; and the other is bade ormlhn‘g
non:resxdence in any area now forming part of or occu 91(11 bls
India. There 1s o difficulty so far. as. the second par’tplgf thy
definition of displaced person is concerned. All that would be
necessary for a person who claims to be a displaced persm‘x3
onder this part -of the definition is to prove his inability to
manage the property in India because of the reasons given in the
. definition. The difficulty arises. only in interpreting the first part

of the term. )
10. On a fair analysis
to this :— Y
: (1) that prior to first of March 1947, the person’ who claims
to be a displaced person must have had his_place of residence
in any area.now forming part of or occupied by India ;
(2) that he must have left or been displaced- on or after - the

1st of March 1947, from his place of residence ; :
‘of ‘residence on account

3) that he must have left his place
of civil disturbances or the fear of such disturbance  in - any
t of or occupied by India ;

area now forming par
(4) that after leaving his place of residence in the aforesaid
area he should have subsequently either become a citizen ‘0
Pakistan, or resides therein. . ! i
11. The difficulty that , arises
first part of the definition is because 0
to the word _“residence”J - y by 1 _
12. 1t is not of much assistance to tracé the history of .the
various laws promulgated since 2 ter the Partition to rehabilitate
the up-rooted people-an'd to administer property left: by evacuees.
1t 'would be unnecessary 1o encumber the judgment with these
laws. Tt would be sufficient to state that the object of these :laws
isi or the restoration and maintenance
T life of Pakistan and the orderly
‘o6 'in' Pakistan and to
hese laws do 'not: offer much
» In this connection

the first part of the  definition Tesolves

in the construction of, the
f the -meaning to be given

gettlement
administer the evacueé property. T

assist nce in interpreting the word “residence’ [
1 may also mention that tal  interpretation of the
term displaced person also is not of ‘much aid. Major Mupammad
Ishaq for the Department C eded that the interpre-
tation put by the department as envisaged in the depal:tmental
instructions does not. satisfactorily explain the term “‘displaced

ycrson" p
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Haider Shah
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Mukhtar
Hussain
Shah

Tnamuliah, J

thie word ‘residence’.

ALL PAKIiSTAN LEGAL DECISIONS VoL. Xv

e pri _which ‘has to be interpreted i

12-A. - The pnnci%gl}ew;reda ni';g'of e ond “bas 10 bt

e tatutory definition. In the absence (;f axlly statutory

el a&%s only place where an_authoritatively accepted
(}-fzgllitx;gncan be sought is in 2 standafd 'dxcuonar_lglri.‘:h e

: : ford English Dictionary w gnise

. Ix} th(;ai Ehogﬁﬁgﬁy on the meaning ‘?f thct fw’?rd‘s‘ in th

B il denigt the word reside means “to settle”, “to take

English language th€ ‘to dwell permanently or for g

& ”
“ up one’s abode or situation ’ e's settled or usual abode”, “q

- which an exhaustive definition cannot be give

considerable time”, “‘to have 00€ S, T e wef il
o % . icu ace”. e meaning ¢ e wordls
live in or at-a particular pl D el ‘dwelling placs. 0B

. ) :e of ‘as : to have t
‘residence’ is given as fact of having one’s permanent o

Il 9 €6 i ance or ;
abode”, “the circumst o Jace”, “the place Where a person

in orin a certain p r
:'lessuig{e:’t’)o“‘igi;ndwelling place”.. These alig S(;Pl; (l,)fic:?oenanrl;an};‘lﬁs
ich ‘are not given in the Shorter Engisi & .

ngﬁnsz the w%rd reside from which residence 1S gaken would
indicate that one of the meanings of residence .lslpe_rmanent
dwelling place or where a person lives for a considerable time. - -
i i in Ex Parte Breull
. 13. ..The word residence was considered in A
In re Bowie (1) ; Ford v. Drew (2()4;) tLew]gS X;} Ge;::g::n vsgz.dam}
.. L. Walton o be P

Madho Pershad v.. A, L ven, It has been the
subject " of judicial ‘consideration on diverse occasions -and in
relation to ‘a variety of circumstances, the worgi rem_dence occurs,
for instance, in the Civil Procedure Code,: Divorce' Act, ‘Lunacy

Act, Income-tax Act and Guardians and Wards Act and many
other Acts. A reference to the -word residence occurring in
these Acts.cannot resolve the difficulty with which one-is faced
in this Act. The difficulty is whether “residence” occurring in
the term “displaced person” means permanent, guasi-permanen C
or temporary residence or excludes ‘temporary residence.

14. The question is as to how to resolve . this difficulty. Th
difficulty can be resolved by construing the word in accordancgu

‘with the object and intent of the Act. It was observed in the cas

of Ex Parte Bruell Inre: Bowie by James, L. J. with whom
Cotton, L. J. agreed while considering the scope of the word
‘residence and business’ observed as under::—

“The words residence and business vh'ave no actual definite
technical meaning but that we must construe them in. accor-
dance,\,mth the object and intent of.the Act in which they
occur, ) .

Lord Coleridge, C. J. in (1888) 20 Q B D observed as under ; °

“I agree with the observations of James, C. J. in Ex Parte
Bruel In re Bowie that residence and business are elastic words
of which an exhaustive definition cannot be given but they must
be construed in every case in' accordance with the object and
Intent of every act in which they occur”. L

(1) 16 Ch. D 484 - () SCPDS59
(3) 20Q B D 780 (4) 18 C W N 1050

Scanned with CamScanner



'

o

1963 ... HiGm Courr

In Muhammad Shuffi v. Laldin 4
interpreting the word “residing” in gg:tlilf)l (13,) Sergeamt, J. while
procedure Code observed as under : 0 380 of the old Ciyj]

«These cases show that the word “res
L
Id “residence” may receive

a larger Or more restrictive mea
{ . s . nin i
Court bellxleves the intention of the Leiis?fﬁffd‘“g to what the
framing the particular provision in ‘which theewg:dh'fwe , b§°“ in
15 used.”

15. The question is, considerit
as to how to find out the object ::fcf rlig%en:hefabove St
resolve the difficulty. The Preamble of a to B Act 50 8 1o
to be a good means to find out its inte ts g el
a reference ‘'may usefully be made t<;l 'Mglc u;ll’s conn‘ectiog,,,;
tion of Statutes, 11th - Edition, The relevant o LISt
et e : passages run as
{3 : !
saidTht% Prgzm:leg oocfdai ;g%te,ofegi% after repeal, has been
and, as it were, -a ‘key to the ml%nde(;m e
/ stan :
-al};q’ as cllt.usua}ly states, or professes to state:1 11tllge ggnelrtai
object and intention of the Legislature in passing the enactment
.it may legltupately be consulted to solve any ambiguity, or to
fix the meaning of words which may have more than one, or to
keep the effect of the Act within its real scope, whenever the
enacting part is in any of these respects open to doubt.

Therefore, since an Act which authorised aliens who “shall
ha_ve beg:n res1det}t” in the country for two years to hold land,
might either be limited to persons who had so resided before
tl_le passing of the Act, or extend to those who should at any
time reside for the required time, the Preamble was resorted
to in order to determine which of the two meanings was the
more agreeable to the policy and object of the Act; and, as it

. recited that aliens were prevented by law from holding lands
in the state and i i _of the state that such

prohibitions should be done away Wwith, 1t | _

to give effect to: the

intention of the Legislature t !

17. The Preamble of the Act runs as under i— ,

“Whereas it is expedient to provide for the payment odf

ation to certain displaced perso for the losses suffered

by them on jon llaydthe Government of

India of their rights in property in ‘ndl

occupied by India,,g and the rehabilitation of ot'l’lers, and for

matters inci ted therewith.
d r from the reamble of the i

L esatat notpto provide for payment of c?lllnpensaugn

to displaced persons an in other Wwords,

to coglpensate and rehabilitate tt‘he uproc:te? })e‘;?:ns from that

iti :a which now forms part of 1ncig. i

part of British India which no hgve of lndis o displaced

i d compensation O

from his place O abode so as to nee on ol

rehabilitation. The necessity o0 habilitat

will arise only in the case of those who have left a permanen

former construction: was less adapted
compens L . ns
ropriati
account of exprop 0 the GOy aiea
idental thereto or connec L5
Act that the intention
of the Legislature was :
: d to rehabilitate them ;
It is clear|f
that the person contemplated must
compensate and - re
() ILR 3 Bom. 227
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Haider Shah feéidencé or semi-permapent abode; The'- questioll of oni-

v. . .
Mukhtar
Hussain
Shah

Inamullah, J

be said to have more

asual or - temporary - visit to- that- part o
Eiﬁgg‘ﬁ%?aw;gigg«sb%v forms India. The ob_‘ecdt. u?del;i the Ac
being to provide payment of ..compensation tof lspriceri t]_:verson
for th losse sufered by (hert % BEPEC0, 1% roperty in Tudiy
the Government of India -0 X s a,

on a temporary Vvisit can bardly be said
:2%2:3522;3312353 or . rehabilitation. The 1nte_111)tllon and the
object of the Legislature would not be cogppatll de tw“h thel
construction of the word residence so as to u}c u eleaqpo[a
residence in that part of British India which now forms India.

7. ow propose to consider - the situation in‘which the
diﬂic\lx‘llty IaI:'isesp w;l’lile interpreting the term dl_splaced- person,
There would be no difficulty in the case of a; person -who: has all
along resided in that part of British India- which: now forms
part of India and has left or been dlsplaced from his place: of
residence in such area. The difficulty arises only.in the case of a
person who ‘had his residence in that :part of - British -India
which now forms part of Pakistan since before 1947, and was
also residing or doing some work in. that part of India  which
now - farms part of India.. The question is whether 'such a
person can be covered by. the term displaced person.. Before
answering the question it would be helpful to consider whether
a person can be said to have two residences at two different
places. .

pensation or’rehabilitation-wquld not arise in the case’ of 3

18. The word residence may be used in"two senses, the on
denoting the personal habitual’ habitation, the other' the ‘con
structive, technical and legal habitation. - When ‘a person "has a
fixed abode where he dwells” with his family,. there can .be no|
doubt as to the place where he resides.; the:places of 'his personal
and legal residence are the same. When, on the other hand, a
person has no permanent habitation. or 'family, but dwells in
different places as he happens. to find: employment, there: can
equally be no doubt as to the place where ‘he resides; he mus
be considered as residing where he actually or personally resides.
But some individuals have permanent 'habitations, where there
families constantly dwell, yet they pass great portion of thei
time in other places; such persons have'a’:legal ‘residence with
their families and a personal residence- in’ the ‘other places, and,
the word “reside” may, with respect to such' persons, ' be- used
in relation to either their personal ‘or.their! legal  ‘residence. From

tl}is pqi(xln of vi;:w, it is manifest ‘that one -may have two places
ot residence, Jn onme of which he resides during one portion
of the year, in the other d el ?

uring the remaining portion ; wha

may in this connection be made to the § ) C
i . judgment of Wood, V. &
in Walcot v. Botfield (1) where it was ruﬁ:d that a persc;n ‘may

than one residence .if he has houses if

(1) 101R R 719
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gifferent places at each of which hg gegns 5 . ...

ay be called his residence, though heee.p:;aznn::‘abllqhmenti each
laces for some years. That a persoq may havego,,:0 one of these
residence  was recognised by the Judicig) COmm'uore than one
Orde. and another V. Alexander Skinner (1) wlll ee in Sophiq
COIVlI_e observed that 2 m_a_n might bave more thaner 4
lace 50 s to become subject to the jurisdiction of L. deellms
Courts within whose local jurisdiction his dwelline o, O the
situated. To the same effect is th

e decisi lling place was
Comnmittee in Srinivasa v. Vankata (2), cision of the Judicial

19. I'would in passing advert to: 4 bt
distinction between the term?!'dom(i)cui _cg:gld::saig:;’ of lfl':c
difficulty perhaps in interpreting the word residence . h acse'aris e;
by equating it with the word domicile; There s ‘a -clear distinc-
tion between the two words; while a person may -have two' ol
three places ofi‘res1dence' he  will: have only one place as -hi
domicile. , o GERE B P
. 20. 1would now answer the question which I had raised
namely whether a person who had his residence in. that .part
of British India .which now forms part of Pakistan since
before Partition and was also residing or. doing some work or
business in that part of British India. which now forms .part of
India can be said to be a displaced person. In the light of the
object and the intention of the Legislature as expressed ‘in the
preamble of the Act if such a person did not have a temporary
residence in that part of British India - which now forms: India he
can be said to be a displaced person. In this connection I
would state that it will always depend upon.the facts and
circumstances of each case whether a person had a temporary
residence or permanent or quasi-permanent :emd,encg_ in lth:;t
art of British India which now forms part of India. It 1§
giﬂicult to lay down any hard and fast rulehpxilder wh;%l:ma;

ine two residences, onein that area which now
g:;iogf lllzgliggand the other in that part which now forms part of
Pakistan can be said tobe:a displaced person.

21. I'would now conclude ,th_e discussion by, making a ;efie;e!tlﬁ:
to the &eﬁnition of the term’ d1§placed person as gé‘f . do fhe
Act. The definition of 'the term 1trstel£ ’fgxgil:g:; aIn%%;S Arw had
forme. Tiart. n;_snii:gic: u}r;]::ln é):alifying as a displaced é)c;sogl.
Sach partog cannot. be said to have left.or, been dlspla}ceth . rt?,v -
lsllils‘:h ;lzla)ggs of residence becau;e Ionfdit;le ::tg:gaggou% e, e

|y Tt i : ;

Shetarbance s gxt: thl;al;';tranof _asl:wh disturbance in any area ll;:\"‘é

dlst,uFban’ert»of or occupied by India. “His departure n:‘layi have
. forming 1’]ﬂ‘ rated because - of the grounds megtlxlone e

B R ian o f the term. He -cannot - be said . to If{t.ve. % bis

'deﬁ.mtlonboo use of the reasons mentioned therein. t1§. ;cs(l)f nos

‘residence erE:n- ‘he would have left the place‘lrresglgﬁ wver tbe

?:;t;gnt: I:lggtioged in the dcﬁnitio‘rllisﬁf ; ttxl:;li :sel;lllllz;.t b ;as toycome

I ; ; , '
:)hmic tslgét::?sor() lr:a.t:r :gmﬂil)sogzrfnanent abode. ‘It cannot " therefore
ac )

(1) IL R 3 AlLSL . (2 1L R 34 Mad: 257

LiHore 855

Ve
Mukhtar.
Hussain - .
Shah

ln;r-nullah-,)

Scanned with CamScanner



N LEGAL DECISIONS VoL. XV .

566" LAHORE ALL PAKISTA
i f the civil disturb-
ér Shah said in his case that heleft India because 0.
TM” i ::c:: lgr ltlllr:.bt!esarca(l)t‘ such disturbances. 'Whethel’ a person has left
Mukhtar - yocause of the reasons given in the definition of the term 1s again
Hussoin ¥ o question of fact which will depend upon the circumstances
et h case. AN L
a1 " ea202 ca;;e conclusion one arrives at from the above. discussion
in keep'ing with the dictionary meaning of the word residence and
also the object and intent of the Legislature under the Act is that a
person in order to qualify himself as a displaced person must have
had a permanent residence or such-continuous habitation in that
part of British India which now forms India with no immediate]
intention of leaving the same . but .for the reasons.given in the
definition of the term displaced person. There is no difficulty
in the case of those who had their residence only in that part|
. of British India which now forms India but dlﬁiculgy arises in- the
case of persons who have their permanent residences 'in tha
part of British India which now forms part of Pakistan. In
their case it would be a question of fact to be dey;dqd in the|
circumstances and light of each case whether the residence o
these persons in that part of British India which now forms part
of India was of such a character and nature ‘that they would
not have abandoned the same but for the civil disturbances or’ the
fear of such disturbances in that area. T
Manzur MANZUR QADIR, C. J.—I agree.
Qadir, CJ . . a
Yagqub Ali,J MuHAMMAD YAQUB ALl J.—I agree.” - i
Jaktinddin, WAHIDUDDIN AHMAD, J.—I agree. e
Muhammad =~ MuHAMMAD DAuD KHAN, J.—I agree.
Daud Khan, L : i I
J A. H. : _ Reference answered..
P L D 1963 (W. P.) Lahore -566
 Before Sardar Muhammad Igbal, J .
AMANULLAH KHAN AND OTHERS—Petitioners
: versus .
: KHURSHID AHMAD—Respondernt
&!ﬂ:nullah Civil Revision No. 610 of 1962, decided on 2nd April 1963.
v, (a) Civil Procedure Code (V of 1908), S. 11—Res judicata—
Kurdhid . Decision not inter partes—Principle cannof be invoked. [p. 56914

s (b) Civil Procedure Code (V

Sardar to supplemental ode (V of 1908), S.11—Not applicable
‘Muh, d proceedings  like 1 injunction—

MM" 1? '}’ma Procedure Code (V of 1908), 0. XX Xlxe’rrg'):)rlar&y 2. "[ypltnSC'tl’(;,]nC ]

lis Svoduns Frocedire Code (V of 1908), . 11, Explanation VIl
Or dinance '(XLIVyof'I%ﬂ()JOdf‘Pg C“Ii}vil”Procedw:e (Amendment)
not inglude supplemental proceedingi.ee[l;f’g570_]gea"mg— Word‘ =

Scanned with CamScanner




