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[Supreme Court of Pakistan]

Present: Abdul Shakurul Salam and Muhammad 4 feal Loy
Capt. ASMAT HAYAT KHAN and others-..

VErsus

& J}
Appellan,

YOUSAF MASIH and others---Respondens
Civil Appeal No. 802 of 1984, decided on 22nd January, 1991,

(On appeal from the judgment of the Lahore H;
dated 5-3-1975, passed in Writ Petition No. 776-R /69). & Coun, l.ahu,.l

(a) Displaced Persons (Land Settlement) Act (XLVII of 1958)..

--=-S. 2(3)---West Pakistan Rehabilitation and Settlement Scheme, ¢, |
para. 29---Conslitution of Pakistan (1973), Art. 185—Houses pyp |
respondents on Ghair Mumkin Abadi---Such site was allotted in favour of |
appellants as agricultural land---Validity---For purposes of allotment iy (ermg
of para. 29, Rchabilitation and Seltlement Scheme, 1956, only
classification of land as entered in Special Jamaband, had to be 1aken intg
consideration---Site in question, was recorded in special Jamabandi as Ghgy
Mumkin Abadi; therefore, it could not have been dealt with under (he
provisions of Displaced Persons (Land Settlement) Act, 1958 and allotted
agricultural land---Allotment of such site as an agricultural land in favour of
appellants was thus void ab initio. [p. 458] A

(b) Displaced Persons (Land Settlement) Act (XLVII of 1958)— !

—.-S. 2(3)--Constitution of Pakistan (1973), Art. 199~Constitutioni
jurisdiction, excrcise of---Question of delay in approaching High C?uﬂ--«’iﬂﬁ
question having not been raised before High Court, could not be raised before
Supreme Court in appeal---Objection as regards delay in apprﬂqchlﬂs H’?
Court was not warranted for respondents were in settled possession of ther
houses and as soon as appellants interfered with peaceful enjoymet!
property respondents agitated first before Chicf SEII[BIHEI]I'CO:III]}LESI?:!;?
thercaflter through' invocation of Constitutional jurisdiclmn--—ﬂunsz o
petition was thus competent and could not have been thrown n“'ﬂl: koo
laches---Judgment of High Court setting aside allotment i0 quest
confirmity with law was maintained in circumstances. [p- 458] B ol
m

Malik Muhammad Afzal and Taugqir Afzal, &dvm:atc; S!g‘ﬂ"m
instructed by Hamid Aslam Qureshi, Advocate-on-Record for AP

: . salshud8®
M.S. Bagar, Advocate Supreme Court :nstructed by SB ,
Advocatc-on-Record for Respondents,

Date of hearing: 22nd January, 1991.
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JUDGMENT

HAMMAD AFZAL LONE, J--The dis
b . ;ﬂm Nos.69/67/38, situate in Chak Nu.uma?l-;&ﬁh ::d ‘g, land
ﬂ"ﬂs which ﬂlmlh some other arca, was allotied to the 2 Ilsl.;la:;:nI
| ﬂ:ir verified claim for agricultural land. The respondents Tmu
¢ der section 11 of the Displaced Persons (Land: Seulemeni) Ad
98 " Chet Seulement Commissioner that the land formed part of Abadi
X were in posscssion thereof since before the year 1914, and had buil
| ﬂfl," ho :h:r::t:‘ﬁ, lht:',r':l'ur:, could not be allotted 1o the appellanis, as
| 96 | irol land. This peition was dismisscd by the Deputy Commissioner
! ' , as delegatee of the Chief Scttlement Commissioner, on the gmumi
3 1he fand having been permancatly scitled on the respoadents, the case
o 108 bc'rc-npcncd urfdcf section 11:. The respondents then invoked the
! iurisdiclmu of the ng,h. Cuurt, which was accepted on 5-3-1975, by a
mﬁd Single Judge, who maintained:--
1 =afier considering the arguments of the parties I have come to the
conclusion that this writ petition must succeed. The Special Jamabandi
chaws that the property in question was Ghair Mumkin Abadi.
According to this document an area of 16 Kanals 10 Marlas was
covered under the Abadi and, therefore, could not have been allotied

as agricultural land.”

This judgment of the High Court has been assailed through this appeal.

2. Insupport of the appeal it has been urged that the land was purchascd
Jovernment in the year 1946;

| bylhe non-Muslim evacuce [rom the Provincial G ;
the respondents, who were tenants under him in the ng:_-'lcu]tunl land, mcupmd
the site for purposes subscrvient (o agriculturc and raiscd some construclion.
la the submission of the learned Counsel for the appellants, the land did not
shed off its character as an agri-:ultural land as defined in section 2(3) of the
Ad. It was also argued that the alloiment having been made years ago, t:r.:
High Court, in excrcise of ils writ jurisdiction, was nol justified 1o scl aside the

ume after such a long period. i
3. Belore us the exstence of the hnus:sh:;uﬂl by the respondcenls, W
e 14 in mumber, over the sile in dispulc, - -
tle is for purposes subservicot 1O agﬁcu!lur?l and, lh:rr ;._:;.lu apeiosr
Vithin the mischicl of scction EPJ :!b . 8 :Tr:ﬂgrﬁ:f; as agricultural land.
i . L5 a4
nsel, the land was available dn:\rg frﬁ that this a:t;umcnl was 3

From the perusal of the recor :
before the l:igi; Court, but repelled with the obscrvation that:

d in queslion was
; . to show that the land ;
st llﬂlhlﬂﬁ_ t::;l:::m;u the other hand it is being admitted that

housc gestion and the samc arc
built on the property in questy b
! Ei:pmims:r :;:c pelitioncrs. There is nothing 10 the sche

P
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Act that the Katcha houses in which tJ_:: I:nanu‘nf R
lord live shall be deemed to be subservicnt to agriculture.* lang,

Whether the houses built by the r::spund:nts are meant for
subservient 1o agriculture is 8 question of fact and in this behﬂ}"’“‘“
examining the record before us we have nol been persuaded to diffe, “
view expressed by the High Court. There should be 0o doubt thy ,
para 29 of the Rehabilitation Scheme for the purposes of ﬂl_IOlmcm, onl;f:
classification of the land, as entered in the Special Jamabandi, had 1o be o
into consideration. The High Court bas glﬁarly hﬁld'that e ey
Jamabandi the land is recorded as Ghair Mumkin Abadi. Obviously, (he
which is Ghair Mumkin Abadi, could not have been dg?]g with unda.t’
provisions of the Land Sctilement Act and allotted as agricultural land 7,
allotment in favour of the appellants so far as an arca measuring 16-1/2 Kapy
:< concerned that forms part of Khasra Nos.69/67/38, and constitutes Ghgy

Mumkin Abadi, as maintained by the High Court, is void ab initio.

4, As regards the delay in approaching the High Court, the impugneg
judgment docs not indicate that such an objection was raised by the appellas|
before the High Court. We sec no justification Lo entertain such an objection
now, It scems to us that the respondents were in sctiled possession of ther
houscs and as soon as the appellants interfered with their peacclul enjoymen
of the property they agitated the mallcr first before the Chief Settlemeal
Commissioner and thereafter through invocation of writ jurisdiction, Tn thest
circumstances the writ petition could not have been thrown away on the pleal

laches. :
5. The view taken by the High Court is in conformity with law and e

=

a3

impugned judgment docs not suffer from any illegality to call for interfereact|

by this Court. The appeal is, therefore, dismissed, and the parties are left 01
bear their own costs. : g
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Present: Shafiur Rahman, Ali Hussain Qazilbash and
Muhammad Rafiq Tarar, JI

GHULAM HAMID KHAN through Legal Heirs
and 3 others---Appellants

Yorsus
Dr. GHULAM BHEEK KHAN and 4 others-—Responde™”
Civil Appeals Nos. 213 and 214 of 1987, decided on 11th Augish 199
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