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complﬂinam and the ac_cused/respondems
{imately became, what is, called-a case of|’
pands in glove. The ‘-gogtents of the writ
petiﬁon and the submissions made by the
Jcarned counsel .for the petitioner also
e the impression that had the suit for
ges not - been' filed * by ' the
(espondent No.1, Eh'e writ petition would
qever have been filed. It. further appears
tat the mutuality of accord " reached
petween the prosecutor and- the accused
did not at «all cater for filing of a ‘suit

for damages by the respondent No.1 as| -

[=~]

. 5 result thereof. No case for exercise
of constitutional jurisdiction stands made
out. However, at the same time, we feel
constrained to observe. that the learned
judge dealing with the civil suit for
damages filed by the respondent No.1 shall
remain absolutely uninfluenced by any
observations made by the learned Special
Court in the. impugned judgment or any|-
observations occurring in our judgment. |
With these observations, the writ petition is
dismissed but without any orders as to
costs, Rt e :

12, The ‘records of the learned ' trial(
Court be remitted back immediately.
‘MB.A/B20/L  Petition dismissed.
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; [Karachi]
Before Muhammad Sadiq Légha(i,
e ALAM---Appellant
: versus :
THE STATE---Respondent

?‘iminal Appeal No.77 of 2004, decided on
1th September, 2006. .

J

' Alam v, State - .
(Muhammad Sadiq Leghari, J )

“attached presumption
official acts. or documents unless proved

. weightless

- 1897

Foreigners Order, 1951---

===-S. 3(2)(a)---Pakistan C'in‘zenshipi Act (il .‘

of - 1951),  5.16-A---Appreciation  of
evtd'ence---Allegation of entering. .into
Palfzs.tan illegally---Father. of accused was
residing in Pakistan with his family and
ac;u;ed who was ‘married, his wife and
children were also residing in Pakistan---
Father of accused- . had been issued valid
National Identity Card but the Trial Court
had failed to' appreciate that®document---
Trial ' Court, : also did ~not. appreciate

" _properly the-fact that father of accused had
_declared accused ‘as one of his ‘minor

children  in his B.Form---Said documents -
were of importance .and could not -be )
ignored or. excluded from consideration by
any sweeping remarks---Other documents
produced were also not vappreciated'
properly_ by the ‘Trial : Court and- ignored
those simply for the reason that.they related

‘to period after 1983---Such documents -had

béen issued by concerned aiithorities “on
basis of certain material’ or enquiry---Law

of validity to the
in
treated

documents,
be

otherwise---Such
circumstances, could '~ not

* valueless only-because those were issued

after. 1983---Accused, though had Bengali
origion, ‘but for that fact alone, he could
not be termed - as foreigner---Bengalees

" yere given statutory recognition as citizen

of Pakistan under - S.16(A), Pakistan
Citizenship Act, 1951, if they were in
Pakistan . before 1975---Father of accused
being not accused of entering into Pakistan .
illegally, plea of accused was not
specially when he produced
documents in support thereof---Evidence
produced by accused was more weighty
than evidence produced by prosecution
side---Accused did not deserve. to be
convicted in circumstances---Conviction of
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accused was set aside and order. of the

court for deportation, also stood set aside

and accused was released. [p. 1899] A

- Sardar  Shabbir Sultan - for
Appellant; y -4
Khawaja Muneer Ahmed for
Respondent.
JUDGMENT

MUHAMMAD SADIQ LEGHAR]I,
J.---App

Hussain and Minnat. Ali
convicted for offence.
Foreigners ~ Order, * 1951 .

was tried and

read = with

‘section 14(2) F.0. 1964 by the' learned Vth'
ge,. Karachi (South)

Additional Sessions Jud
on24-1-2004. -

2.

PC Muhammad Ishaque in search of illegal
immigrant  from . Bangladesh. . At Ali
*-Muhammad Brohi Goth Korangi -they found

three persons appearing to be Bangali. They
intercepted * those. persons and inquired
about. their particulars. It is alleged that
all the three admitted before the police

that they were Bangladeshi and had’

. entered into Pakistan . through Wagha

Border from' 1980 to 1988. All the three
were taken into custody and then brought to
Central Office. From there they were taken
to Kharadar Police Station -where SIp
.Ghulam ‘Mustafa . lodged the" F.L.R.

- No.193/02.

3. After the investigation all the three
were sent for trial. The case was assigned
to the learned Vth Additional Sessions
Judge, -Karachi (South) wh'o tried and
convicted the appellant and his co-accuseq

YEARLY LAW REPORTER

ellant Alam along with Muhammad

under- section 3/2(a) -

-, : . ’admissible in
i, The prosecution case is that on ‘

17-8-2002  SIP ' Ghulam  Mustafa of.-
* Bengladesh Cell, Central Police Office,

Karachi was mobile with PC Mir Dad and

" appellant Alam as
‘B-form. He was issy

"The learned Ad

Bangladeshi 3

e T s e e

Vol 1x

as mentioned above. They were awardeq
sentence of three years™ R.I. with fine o
Rs:5,000, in default they had to suffer: gjy

‘months more R.I. It was also ordered that

; i tence they ‘shal]
fter the expiry of the sen
ge déported to their countryf Alam appealeq
against the conyiction.

4. While arguing' the appeal My,
Sardar - Shabbir Sultan, '{Advocate for the
aj)pellant contended ‘that 'in fact the_‘period
of the sentence awarded to appellant Alamy

" had already 'expired_and now_ he is being

kept in detention for deportation. He

.contended that in fact the prosecution

evidence. was nothing except that the
appellants ‘were Bengali by origin, The

alleged confession before the police about -

illegal entry into Pakistan was rot
evidence. The ' learned
Advocate contended for this Fazal Ahmed
the father of the'appellant was in Karachi
since 1973 and he had applied for National
Identity Card as Pakist
his minor ‘sor in his

: ed NIC. Currently, he
has computerized NJ

Learned - Advocate
the appellant. beca
married here at Kg
From the. wedloc

further ‘contended that
me major here and  also
rachi with Sajida Begum.
K he has three children.
vocate further contended
Fazal Ahmed the father of
is paralyzed and is at home
he appellant is declared to be
nddeported jt will be great
injustice to them. Also the

that at present
appellant Alam
in Karachi. It t

hardship and

appellant, Ratj
the cards ab
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kar were not appreciated hy the

78
R d trial Court and were ignoreq by

earn®

g
:;”f,ff period after 1983.

©'5, Mr. Khawaja Muneer Ahmeg,
jdvocate  appearing for the A.G. has

jefended the conviction arguing that ‘the .

slatute  puts burden upon’ the accused/
appellant 10 prove that he is Pakistani
pational and he failed to discharge the

same. He further contended that possibility *

of computerized NIC of the father of the

appellant being managed one *cannot be

excluded. : 7 RES.

+ 6. Mr.. Khawaja: had ﬁowcver, no
explanation about the undisturbed stay of

the father of this appellant in Pakistan. He .

" had to accept the position that Fazal Ahmed
has not been Touched or alleged to be
foreigner. TP R

7. Tt is true that the sebnte‘nce'awarded;

to the appellant has expired but the question
involved in present matter is of such nature

which capnot be.ended treating the appeal . .

as infructuous. Here the question involved
relates to the citizenship. If a person having
acquired . the citizenship of = Pakistan - is
deported that will have far-reaching effects.

Same way if a foreigner having effected his .

~ entry illegally is allowed to'stay in Pakistan
that too will have the impact.. Therefore,
~this is not.a routine criminal.case. Here
very important civil rather constitutional
light is involved. Such an important case

has been given very little importance by the

investigating agency. They did not take
Pains to jnvestigate the case deeply and
Sincerely,. and - send the appellant on the

b,as.is of his alleged admission before police

Which is not an admissible evidence. .
ted position that

- 8 An it'is admit I
s d is residing

%ppellant's father Fazal Ahme

Alam v, Stage
Ammad Sadiq Leghari, 1)

observations that they pertaineq

1899

In Karachi with his family. It is also a fact
that the appellant has married and his wife
and children “aré also residing in: Karachi;
they had appeared before this' Court during
the hearing of this appeal. The father of the
appellant has been issued valid NIC, Which
w_as produced by the appellant before the
trial Court while deposing under section
340, Cr.P.C. The learned trial Court failed
to appreciate that document. It also did not
appreciate properly the fact that the father
of the appellant -had declared-the appellant
as one of his minor children in his B-form.

. These documents are of importance and| '

cannot be ignored or “excluded of the|.

.consideration by any sweeping remarks. So

far as the other documents’ are .concerned
they too were ‘not -appreciated properly by
the learned trial Court as it ignored them
simply. for the reason that they were of the

" period ‘after 1983. ‘After all the concerned

authorities/organization  issued those
documents on the basis of certain material

- or enquiry. The law attaches presumption
~of validating ‘'to ‘the ‘official . acts or

documents = unless - proved  otherwise

‘therefore, for the simple reason that they

were issued after 1983 the documents could
not ‘be treated valueless. No doubt, the
appellant has Bangali origin for that fact
alone he. cannot be termed as foreigner.|-
Bangalees were, given statutory recognition
as citizen ~of Pakistan' under Pakistan
Citizenship Act, 1951, by inserting new| |

- section 16(A) in'it if they were in Pakistan

before 1975." Since ‘the father of the
appellant is not being accused of entering
into Pakistan illegally the plea of the

- .appellant is not weightless specially when

he produced .the documents highlighted
above.

9. In view of all above, the evidence
produced by the appellant was more
weighty than evidence of the prosecution
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side. He, therefore, did not. deserve to be
. convicted. Consequently, the conviction ‘is
set.aside. Obviously, the order of the Court

this * order the appeal accepted. The
appellant shall be released forthwith if not

required to -be confined under any other
- legal order. - ) & .

H.B.T./A-36/K -. Appeal allowed.

2007 Y LR 1900
[Peshawar] =
Before ]jazful-Hassan Khan,‘ J
GHULAM FARID---Petitioner
: versus !

AKRAM KHAN---Resporidém

et

« Civil Revision No.809 of 2006, decided on’

2nd February, 2007.

" Civil Procedure. Code (V of 1908)---

-.----,O. V, R.20, O.VII, R.2 & '0.IX, R.13---
i Suit for recovery of amount---Ex parte :

decree, setting . aside  of---Substituted
service---Defendant having failed to appear
" in, the ‘court,’ suit was decreed ex parte---
Defendant submitted application for setting
,aside ex parte decree under O.IX, R,13,
C.P.C. alleging that he Was not served and

. that plaintiff 'had furnished his wrong.

address---Said application of defendant was
dismissed on the ground that defendant was

properly served, but he.intentionally failed

. to appear in’ the court---Said. application
was also found barred by time---Appeq|
against order of the Trial Court, was also
dismissed---Validity---Process Server haq
reported that defendant 'refu.fed o accept

service

service, . whereafter s through
affixation  was - ordered . and " which

YEARLY LAW REPORTER -

for. deportation also stands set aside. With|a

_[V ol Ix

: as made on the house. of
fiz;‘:r:’:ii:z':zf-ly-btfendant was alsq serveq
through publication in .the Newspaper, by,
‘even then, defendant did.not_appear before
the Trial Court and he was proceeded ex
parte---Defendant had the knowledge of the

- proceedings taken against him and of the

decree passed against. him which was
evident frorh- the report 'of process server
and other evidence, which defendant haq
not -been able  to -shake---Apart  from
application and statement. of defendant, no -
other evidence was produced to show tha
wrong  address was  given---Effect---
Substituted service, was as effective as

" personal -service ‘was_ and "no limitation

could" be "reckoned from -the -date of
decree---Onus ‘was heavily  placed on the
defendant to" prove ‘that-‘a copyof plaint
along with summons was not affixed: on his
door and -that his address was wrongly

given---In absence of those facts, sworn

testimony of the Process Server, could not
be put on the shelf and excluded Sfrom
consideration---Revision against concurrent
Judgments of courts below, ‘was ' dismissed.
{pp. 1900, 1901, 1902] A, B, C&D

, Ahmad Khan v, Haji Muhammad
Qasim  and - others ~2005 - SCMR _ 664:
Muhammad Khan v. Muhammad Jamil and
others 2004 MLD 1301; S.R. Nawaz and
another v. Mirza Nasir PLD 1962 (W.P)
Lah: 185 ang Kanhaye Lal v. Kishore -

Chand 164 1 C 790 rel,
Hussain Ali for Petitioner.
Mushtaq Ahmad for Reépondem.

Date of hearing: mber,
2006, rmg 18th Dece

JUDGMENT

UAZ-UL-HASSAN KHAN, i Bt

Shortly narrated the facts leading to the| _
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